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FOREWORD 


This study, first written as a thesis for the Oxford degree of doctor 
of philosophy, sets out to make a comprehensive study of the 
extent to which those aspects of Hobbes’s and Locke’s doctrines 
relevant to the concept of sovereignty were known to the franco- 
phone dizerati of our period. It outlines where possible the depth 
of this cognizance, the accuracy of commentary on these English 
writers, especially Hobbes, and the influence, if any, which they 
exerted. This study is viewed within the context of trends in the 
same field in the works of continental writers in the period in 
question, the footnotes expecially making significant points of 
comparison. Hobbes and Locke are viewed within a francophone 
context, but they cannot be detached completely from the wider 
field of the natural law ‘movement’ in the seventeenth and eight- 
eenth centuries. 

The initial and terminal dates we have chosen are 1690 and 
1767, and a few references are made slightly outside these to give 
some degree of continuity. The earlier date is that of the English 
publication of Locke’s Two treatises of government, and the 
appearance of Régis’s Systéme de philosophie, with its long section 
based on Hobbes; the later is the date of the publication of Lin- 
guet’s Théorie des lois civiles, which analyses Locke on parental 
authority. In six chapters, I have divided this period in half at 
1735. This split is quite arbitrary, and is made for the purpose of 
shortening chapters dealing with several writers collectively. 

I have limited my study to those writers in French who may be 
called francophone, French being the principal language of their 
literary output. Others are occasionally dealt with in some detail 
because they were translated into French. We have not considered 
francophone writers such as Frederick 11 and Andrew Michael 


Ramsay. 
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Since much of this book is taken up with the way in which 
Hobbes and Locke are interpreted, I have found it necessary to 
include two introductory chapters giving a synopsis of their 
doctrine relveant to sovereignty. This is especially necessary in 
the case of Hobbes, as much of the thesis is concerned with ascer- 
taining the relative degree of accuracy in comments, abrégés etc. 
However this study does not claim to be an examination in depth 
of the philosophical accuracy of interpretation by commentators. 
It only goes sufficiently deep to show general trends of interpre- 
tation, together with the variation between eighteenth century 
views and the eclectic analysis of Hobbes and Locke which is 
presented in the two opening chapters. There is no claim to 
‘rightness’ in these synopses. 

The nature of this dissertation has made a large number of 
quotations necessary for comparative purposes. I have tried to 
keep these as short as possible without loss of relevant content. 


Abbreviations used for titles of works 


D.C. P. Du Corps politique, the Sorbière translation of Hobbes’s 
De Corpore politico, in Œuvres philosophiques et politiques 
de Thomas Hobbes, Neuchâtel 1787. 


Du C. Du Citoyen, the Sorbière translation of Hobbes’s De Cive, 
in Œuvres philosophiques et politiques de Thomas Hobbes, 
Neuchâtel 1787. 


Leviathan. References are to the Oakeshott edition, Oxford 1946. 


C. G. Locke’s Second treatise of civil government, in Two treatises 
of government, ed. Laslett, London 1965. 


Du G. C. Du Gouvernement civil, Amsterdam 1755. 


Pufendorf. Le Droit de la nature et des gens, the Barbeyrac trans- 
lation of Pufendorf’s De Jure naturae et gentium. The 
edition referred to is that of Amsterdam 1712. 


E. D. L. Montesquieu, Esprit des lois, Paris 1961. 


C. S. Rousseau, Du contrat social, Paris 1962 and edition of C. E. 
Vaughan, in The Political writings of Rousseau, Cambridge 


1915. 
Shackleton. Montesquieu, a critical biography. Oxford 1961. 
Nagel. Montesquieu, Œuvres, ed. A. Masson, Paris 1950-1955. 
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CHAPTER I 
Hobbes: a synopsis of his doctrine relative to sovereignty 


z. The state of nature 


Man, in his natural pre-civil state, lives in a condition of continual 
warfare each with every other'. The right of nature in this con- 
dition is a freedom from any form of obligation, and the liberty each 
man has to procure his own self-preservation by any means he is 
able and which he judges to be conducive to this end?. This right 
extends to every end a man is capable of attaining’. A law of 
nature is a prescription deduced by ratiocination, which indicates 
the way a man is able to safeguard his own advantage and self- 
preservation. Thus a /aw isa restriction whereas a right isa liberty‘. 
Natural law therefore is as subjective and variable as the momen- 
tary means of attaining self-preservation require it to be. The law 
of nature is binding in conscience®, and dictates that each man 
choose the most advantageous manner of procuring self-preser- 
vation, namely, in the first place, by peaceful means, and failing this, 
by means of force and warf. From this primary natural law, based 
on the principle of individual utility, derive the other laws of na- 
ture. These are not truly laws, but merely rules of guidance, gen- 
erally but not universally true, for self-preservation’. Infringement 


1 Du C., ch. 1, para. 13. 

2 Leviathan, ch. 14, p.84 Cf. D. C. P. 
ch. 1, para. 6. 

3 ‘The state of nature is originally 
characterized by the fact that in it, 
there are perfect rights but no perfect 
duties’; Leo Strauss, Natural right and 
history (Chicago 1965), p.184. 

4 Leviathan, ch. 14, p.84. Cf. Du C., 
ch. 14, para. 3. 

5 Du C., ch. 3, para. 27. 


6 ibid., ch. 2, para. 2. 

7 ‘He [Hobbes] defined law as the 
command of a sovereign legislator, and 
equated right and wrong with legal and 
illegal, so that natural law was not 
really law at all’; Gough, The Social 
contract (Oxford 1957), p.112. Cum- 
berland observes that for Hobbes the 
laws of nature are not truly laws; see 
Traité philosophique des lois naturelles 
(Paris [Amsterdam] 1744), p.56. 
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of natural law in the state of nature depends not on actions 
themselves, but on the state of the conscience vis-à-vis a given 
action. Objection in conscience to an action done by the objector 
is breach of natural law; i. e. when a man consciously acts contrary 
to the demands of his own utility’. Hobbes’s moral law at times 
appears to be the traditional universal moral law accepted by most 
of his contemporaries®, the divine law prescribed by god, and both 
universal and violable!®. The contradiction implicit in this" is fre- 
quently apparent, but we may perhaps assume that Hobbes uses 
occasional acceptance of natural law in its universal form just as he 
uses belief in the divinity and scriptural revelation”, that is with- 
out any genuine belief!* in its validity whatsoever'*. If all men 
naturally obeyed the laws of nature, then there would be no need 
for civil society and a communal superior to force men to do that 
which is for their own advantage. But reason is frequently blinded 
by the passions and men act contrary to their own welfare, unless 
constrained to do otherwise!®. Each man in the state of nature has 
a right to everything, and utility and expediency are the measures 
of that right?*. Hobbes rarely admits that natural law, as defined 


8 Du C., ch. ara. 27. façon rationaliste nous l’avons déjà vu. 
3» P Ç J 


DAC Pe chai, para. 

10 ‘It may be that Hobbes intended 
his inconsistencies, or it may be that he 
was not aware of them as such; I in- 
cline to the latter view’; Hanna Pitkin, 
‘Hobbes’s concept of representation’, 
American political science review (De- 
cember 1964), lviii.907, n.35. 

11 e.g, ‘It can never be that war shall 
preserve life, and peace destroy it’; 
Leviathan, ch. 15, p.104. Cf. the natural 
law that force should be used for self- 
preservation if peace fails as a means to 
this end; Leviathan, ch. 27, p.190. 

12 ‘Conformément à toute sa philo- 
sophie, Hobbes ne semble pas pouvoir 
croire aux dogmes du christianisme, 
même pris dans un sens rationaliste. 
Qu'il interprète bien des dogmes de 
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Mais il semble que nous devons aller 
plus loin et le considérer même comme 
un athée. Je n’ai trouvé aucun endroit 
où Hobbes montre vraiment qu'il 
croit en l’existence de Dieu’; Sôrens 
Holm, ‘L’ Attitude de Hobbes à l'égard 
de la religion’ Archives de philosophie 
(1936), xi.58. 

13 cf. ‘Hobbes fought his battle 
against natural theology in the name of 
strict belief in the Scriptures, and at the 
same time undermines that belief by 
his historical and philosophical criti- 
cism of the authority of the Scriptures’; 
Leo Strauss, The Political philosophy of 
Hobbes (Oxford 1936), p.76. 

14 e.g. Du C., ch. 3, para. 33. 

15 Leviathan, ch. 17, p.110. 

16 Du C., ch. 1, para. 10. 
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by him, cannot be broken’. Otherwise, breach of natural law, 
action or thought contrary to right reason, is termed a sin. 


2. Injury and injustice 

Hobbes transfers the words injury and injustice from their 
normally accepted meaning of breach of natural law and gives them 
a new meaning relative to positive law only. /njury is breach of 
contract!®. Only contracts made in civil society (1. e. where there is 
a third party to ensure their enforcement) are valid. The civil state 
is founded on at least a semblance of contract, so that breach of 
positive law is not only illegal action, but also injustice or injury, 
since these denote the violation of legitimate compact. One may 
do harm to another in the state of nature, but not injustice, since 
this assumes the pre-existence of positive law”. /njustice is relative 
to civil law and to all in the state, injury only to a certain person or 
persons. Since injustice is the breach of a pact made, and since a 
compact is in fact a making over of a right, then injustice must 
necessarily involve the retraction of some right ceded”. Good and 
bad in Hobbes’s terminology do not have moral connotations, 
but are that which the state defines as such. Before the existence of 
civil law, there can be no injury or injustice, good or bad, as 
Hobbes has defined them”. Since all morality is subjective and 
variable, a morality universally received within the state is neces- 
sary for the preservation of peace. It is therefore for the welfare 
of all that the determination of good and bad belong to the state’. 
The sovereign in a civil state being in a state of nature vis-a-vis his 
subjects, has no compact with them, and so can do no injustice**. 


21 ibid., ch. 12, para 1. Cf. Spinoza, 


17 ibid. ch. 1, para. 10. 
CRE, 
‘Injustitia autem est, specie juris, 


18 ibid., ch. 14, para. 16. 


19 D. C. P., ch. 3 para. 1. Occasion- 
ally Hobbes uses justice with its tradi- 
tional meaning; e.g. Leviathan, ch. 26, 
p.186. 

20 Du C., ch. 1, para. 10. Hobbes is 
inconsistent on this point. He calls 
breach of the laws of nature both sin 
and injustice. See Du C., ch. 1, para. 10. 


alicui detrahere quod ei ex vera legum 
interpretatione competit’ (cited from 
G. Sortais, La Philosophie moderne, 
p.467, n.5). 
22 ibid., ch. 12, para. 1. 
23 ibid., ch. 14, para. 17. 
24 Leviathan, ch. 15, 
Leviathan, ch. 18, p.114. 


p.98. Cf. 
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For this reason and since he is the source of civil law, it follows 
that no civil law can be unjust, or contrary to contract, for all 
subjects are supposed to have placed their wills at the disposal of 
the sovereign’s own will, with the result that to accuse the sover- 
eign of injustice would be to accuse oneself which is an absurd- 
ity?5. It is possible to act in conformity with the positive law and 
yet, if one’s conscience objects to this compliance, to be guilty of 
malice?*. Subjects cannot with justice commit their sovereign to 
any trial and punishment, for this would be to accuse him of that 
for which they themselves are responsible, his will being theirs 
according to the alienation of their rights they made by their entry 
into civil society?’. Hence he that would bring an action against 
the sovereign would in fact bring it against himself?®. 


3. The social contract 


Men abandon the state of nature and enter into civil society in 
order to preserve themselves better from the danger they risk by 
being exposed to the natural right of every other man. To secure 
this end, men opt to place their wills at the disposal of one man 
or body of men in such a way that they themselves are held to be 
the authors of all that that man or assembly shall enact, as well as 
the authors of all its judgements”. This ‘alienation of rights’ re- 
poses, Hobbes fails to note, on the dubious premiss that one may 
alienate one’s will not only for the present, but also for the future®°. 
Each man contracts with every other to renounce his right of self- 
government and his right of resistance. A right cannot in fact 


25 ibid., ch. 30, p.227, Cf. Leviathan, 


up circumstances today, that will deter- 
ch. 18, pp.115-116. 


mine one’s will tomorrow. In parti- 


26 Du C., ch. 14, para. 18. 

2” Leviathan, ch. 18, p.116. 

28 ibid. ch. 21, p.144. Cf. Leviathan, 
ch. 21, p.139. 

29 hid. ch. 17, p.112. 

30 ‘The will is determined by cir- 
cumstances, including for instance the 
prospect of punishment or reward. 
Thus, while one cannot promise to will 
a certain thing tomorrow, one can set 
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cular, one can set up an enforcing 
power so sure and severe, that no one 
in his right mind would want to dis- 
obey it. One can set up machinery 
which makes the penalty for disobe- 
dience so great that disobedience loses 
all its savor. Thus by establishing a 
strong sovereign power, men can in 
effect, commit their wills for the 
future’; Pitkin, p.903. 
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be transferred, but a comparable effect is obtained when each and 
every man except one or an assembly has renounced the freedom 
to resist which he had in the state of nature. He that remains with 
his natural right intact and strengthened by the disposal he now 
has of the wills of the rest, is a moral person, an unequal body, 
whereas in the state of nature, all men were comparatively equal 
in their strength. This artificial body, with the force of all to back 
its will, is the sovereign, the unequal superior, with sufficient 
strength to secure peace within the state and defend it from enemies 
abroad. His power is said to be sovereign power, and those under 
him are his subjects’. When men voluntarily commit their wills to 
such a moral person, the state is said to exist by institution. If men 
submit for fear of death to a conqueror, the resulting common- 
wealth exists on the same foundation, and again a sovereign, an 
unequal body is created. This is a state by acquisition. Since such 
authority is based on superior force, it is comparable with that of 
a father over his children, for his strength is sufficiently superior 
to theirs for him to force them to obey??. The promise alone of 
those contracting to form civil society is not sufficient to ensure 
the continuance of the civil state, for men’s passions would soon 
drive them to breach of faith. Fear of punishment must enforce 
the keeping of faith and the pact, and so the sovereign created 
must rely on the strength of his position for the continuance of 
his authority and the maintaining of the contract**. The promise 
each individual makes in forming civil society is an avowal in 
effect, that he will place his strength at the disposal of the sover- 
eign when called upon to do so. The sovereign’s strength will 
therefore be equal to the united strength of all his subjects indi- 
vidually*. By the social contract, the will of the sovereign comes to 
be considered the will of every subject, so that the sovereign, 
whether one or an assembly, may be called the people, in that the 


31 Leviathan, ch. 17, p.112. Cf. 32 ibid. ch. 17, p.112. 
D. C. P., ch. 6, para. 10. Subjects are 33 D.C. P., ch. 1, para. 6. 
obliged to each other and to the 34 Du C., ch. 5, para. 7. 
sovereign. See Du C., ch. 6, para 20. 
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wills of all are amalgamated in his own. The subjects are the 
multitude, and as such have so collective will or moral person. 
Hence there is only one moral person in the state, the people, the 
sovereign, and not two, as traditionally, the sovereign and the 
peoples. 


4. Commonwealth by acquisition 


It seems apparent that the notion of social contract is super- 
fluous to Hobbes’s system, since the essence of the state, by his 
doctrine, is a sovereignty based on force and not on any moral 
prescription that promises should be kept. The essence, for 
Hobbes, of civil as opposed to natural society, is the existence of 
an unequal physical body. In natural society, all men are of 
physically different capacities, but none is so strong that alone 
he may subjugate another more than momentarily. Where a man 
may, through the backing of others, hold others in quasi-per- 
manent subjection, there is a cvil society already formed. Con- 
temporaries of Hobbes doubted the moral validity of such a 
foundation for the state, yet if one accepts Hobbes’s own system 
of utilitarian morality, it can have no other valid foundation. 
Natural dominion is sovereignty arising from conquest or natural 
authority such as that of the father over his children”. Hobbes’s 
attempt to reduce sovereignty through conquest to a consent 
basis is even less patent than that of his sovereignty by institution; 
the superfluity of the social contract is readily apparents. Hobbes 
maintains that a forced contract is as valid as a voluntary one, 
where in fact he might have admitted (for the fact must have been 
self-evident to him) that since both were reduced ultimately to a 
force basis, there was no real contract, but only a state in which 
two bodies held a relationship whereby the government pre- 


35 ibid. ch. 12, para. 8. Cf. Rousseau tractive doctine’; Gough, p.112. For 


and the ‘general will’. the natural law that promises should 
36 “One reason for [Hobbes’s] use of be kept, see Leviathan, ch. 15, p-93. 
the contract theory may have been to RD ICE pata Ta 


give an appearance of legality and Sep De PERS) para. 2: 
respectability to an otherwise unat- 
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scribed laws and the people obeyed them either through a sense of 
moral obligation to do so, or for fear of punishment or hope of 
reward, or all these together. When a sovereign acquires such a 
position through conquest, Hobbes notes the existence of a pact 
between him and those conquered, yet unless this pact is uncon- 
ditional, a sovereign of this type does not hold his authority without 
limitation as does a sovereign by institution. Hobbes, however, 
claims that he does**. If the pact is unconditional, it becomes im- 
possible for the sovereign to break it, since right is unilateral and 
there are no conditions attached to his side. It might well be 
argued therefore that an unconditional contract is not a contract at 
all; Hobbes, however, as we shall note presently, is willing to 
admit, if not that the social contract is a mere front, at least that 
it is not essential to the existence of the civil state. 


5. The semblance of the social contract 


Hobbes’s second law of nature prescribes the keeping of 
promises and contracts; z. e. it is advisable for one’s own personal 
expediency to keep contracts, and advisable also to break them if 
it is more advantageous to do so that to keep them“. A slave who 
is not kept in strict confinement, but allowed a certain degree of 
freedom, is obliged not to run away or kill his master, for by the 
fact of his freedom, a tacit compact is assumed to have entered 
between him and his master, a compact which binds him through 
the natural law that faith should be kept. But again Hobbes gives 
a semblance of universality to natural law, for otherwise, on a 
purely utilitarian basis, it would be advisable for the slave to 
escape whenever it was, in his own mind, expedient to do so. 
But Hobbes goes so far as to admit that it is the power of the 
sword which constrains men, in civil society, to obey the promise 
they made at the social contract. This may be reduced to an 


39 Leviathan, ch.20, p.133. For ad- 40 Du C., ch. 3, para. 1. Cf. Levia- 
mission of a mutual contract, see than, ch. 15, p.93. 
Leviathan, ch. 26, p.175, and ch. 21, 


p-142. 
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admission, therefore, that as Hobbes puts it, covenants are ‘but 
words and breath’! and that a covenant forced to exist was never a 
covenant in the first place. Hobbes does state that promises being 
little security for the protection of the state, one may rely on one’s 
own strength for self-preservation, as in the state of nature, unless 
the sovereign should prevent one by use of superior force or threat 
of it, from doing so*?. For the peace and security of the state, 
therefore, the strength of the sovereign must be such that to 
oppose him would be inexpedient, z. e. contrary to natural law#. It 
follows from Hobbes’s definition of injustice, that any act con- 
trary to the established law is sine jure, and is both illegal and un- 
just. But it also follows that any act contrary to the sovereign’s 
law, but in conformity with the subject’s utility, can be com- 
mitted, and whether that act is successful or not is irrelevant to its 
conformity or non-conformity with natural law, which depends 
solely for its breach or non-breach on the judgement of the indi- 
vidual’s conscience. Hence Janet is legitimately able to claim that 
Spinoza, like Hobbes, fails to differentiate completely between 
civil and natural society: ‘Mais si le droit n’est chose que la puis- 
sance, c’est-à-dire la force, et si ce droit subsiste dans l’état civil 
comme dans l’état naturel, on ne voit plus quelle peut être la 
différence de ces deux états. J’aurai le droit de tout faire contre 
l’état, is je le peux, comme l’état aura le droit de tout faire contre 
moi, s’il le peut’. 

Janet’s analysis is correct, in fact, for if we accept Spinoza’s or 
Hobbes’s code of morality, it follows that the freedom of his two 
states is identical, and in either, one only obeys the will of another 
in so far as one is coerced into doing so. But on the other hand, 
Hobbes does succeed in distinguishing the two states if they are 
viewed in terms of the existence or non-existence of an unequal 
body. Furthermore, free will still exists in civil society, but is 

41 Leviathan, ch. 18, p.115. 44 Paul Janet, Histoire de la science 

42 thid., ch. 17, p.109. politique (Paris 1887), xi.373. 


43 Du C., ch. 6, para: 4: Cf Du C, 
ch. 14, para. 2, and Leviathan, ch. 14, 


p.92. 
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curtailed largely by the threat of sanction, although the natural 
right to oppose the sovereign remains complete. Weak and strong, 
subjects and sovereign, all have the same rights (except in the 
sphere of civil legality). But the weak do not have the same 
ability as the strong to exercise those rights. 


6. The natural right of dominion 


Those who bring up children, whether the mother, the father, 
or anyone else, have a natural right to absolute authority over 
them*®, 7. e. they are free to do anything they may to them by right 
of their superior force. This in no way precludes the children’s 
right to resist. A tacit contract is assumed to exist between guard- 
ian and child‘*, comparable with that between a conqueror and 
those defeated by him. As we have already observed, this artifice 
cover a right based purely on superior force. A parent, like a con- 
queror or an instituted sovereign, is an unequal body, both 
physically and morally, and as such, not only has the rights of an 
unequal body, (e. g. an individual in the state of nature), but also 
the strength to exercise those rights in such a way that those sub- 
jected to it will probably find it expedient to bow down to that 
body and its will. The stronger the unequal body, the less likely 
resistance to it will be, and so the more ‘absolute’ it will become. 
Hobbes’s use of the social contract may be considered a valid ex- 
planation for the way in which an unequal body may be artificially 
created, but it would be untenable to maintain that the social con- 
tract continued to exist between subjects once it had been made 
and had served its purpose as a means of making the sovereign, 
the unequal body, recognizable and thereby making recognizable 
those under it, the subjects, and so creating the state. A master’s 
authority over his slaves, like that of a father over his children, 
and a conqueror over the defeated, is as absolute as the superiority 
of his strength will allow, but this, again, can in no way preclude 
a full right of resistance in the slaves, although the likelihood of 


45 D.C. P., ch. 4, para. 8. 46 Leviathan, ch. 20, p.130. 
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this right being exercised will depend on the strength of the mas- 
ter, and the slaves’ own judgment of their own utility”. 


7. Legal sovereignty 


It follows from this that if the sovereign is as absolute as 
Hobbes claims, that claim, nevertheless, does not imply an irresist- 
ible sovereign, but simply one who is so strong that a subject 
would have more to lose than to gain by resisting him. A subject 
is perfectly free, however, to make the test, should he believe that 
opposition to the sovereign might be of benefit to him, but he 
does so at his own risk. Hence no doubt Vaughan’s suggestion 
that Hobbes’s system is in fact one of individualism: “The whole 
work of Hobbes breathes the bitterest hatred not only of indi- 
vidualism as a theory, but even of those elementary rights which 
none but the most backward nations now deny to the individual 
in practice. Yet this preposterous system is itself based, conscious- 
ly or unconsciously, on assumptions representing an extreme form 
of individualism: an individualism more uncompromising than 
that of Locke himself”#8. 

Disobedience to a powerful sovereign is not physically or 
morally impossible, but it is ‘psychologically impossible’, if only 
in that it is impossible for a subject to oppose the sovereign and 
at the same time act for his own expediency. This interpretation of 
Pitkin’s®, however, fails to consider that some subjects will 


47 cf. “Negative liberty is something 
the extent of which, in a given case, 
it is difficult to estimate. It might, 
prima facie, seem to depend simply on 
the power to choose between at any 
rate two alternatives. Nevertheless, not 
all choices are equally free, or free at 
all. If in a totalitarian state I betray my 
friend under threat of torture, perhaps 
even if I act from fear of losing my job, 
I can reasonably say that I did not act 
freely. Nevertheless, I did of course, 
make a choice, and could, at any rate 
in theory, have chosen to be killed or 
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tortured or imprisoned. The mere exis- 
tence of alternatives is not, therefore, 
enough to make my action free (al- 
though it may be voluntary) in the 
normal sense of the word’; Isaiah 
Berlin, Two concepts of liberty (Oxford 
1958), p.51. 

48 C. E. Vaughan, Studies in the his- 
tory of political philosophy before and 
after Rousseau (Manchester 1925), i.22- 
23. Note that Hobbes does use the 
term obligation; e.g. Leviathan, ch. 14, 
pp.85-86. 

49 Hanna Pitkin, p.904. 
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oppose the sovereign however strong he may be, and although 
they fail in this opposition, regard their intended action in the 
first place as advantageous and so act in accordance with their 
natural right. It would be unlikely that they would oppose the 
sovereign, (by breaking the law, for example) believing that they 
could only lose thereby. But Pitkin herself appears to admit that 
her term psychological impossibility is not quite apt, if ‘impossi- 
bility’ is regarded as a true absolute: ‘It seems doubtful that one 
could ever establish a punitive power so strong that men could 
never be seriously tempted to disobey. After all, men in their 
shortsightedness disobey even God, who is omniscient and 
whose punishment is the ultimate evil’®. 

The basis for legality in Hobbes’s system is not a universal 
moral law, nor consent, for we have noted that alienation of will 
through contract is a pure fiction. The only foundation on which 
the law stands is that of superior force®!: ‘Command or will, and 
not deliberation or reasoning, is the core of sovereignty or... 
laws are made by virtue, not of truth or reasonableness, but of 
authority alone. In Hobbes’s teaching, the supremacy of authority 
as distinguished from reason follows from an extraordinary ex- 
tension of the natural right of the individual’. 


8. Inalienable rights 


In forming civil society, individuals retain certain rights which 
are inalienable. One cedes to the state all those rights, the ren- 
dition of which one reasonably believes necessary to the end for 
which civil society is instituted, namely the preservation of one’s 
own welfare. All those individual rights which may be retained 
without prejudice to this end are withheld when civil society is 


50 ibid. p.904. equally to the performance of their 

51 Leo Strauss, p.186. covenants, by the terror of some 

52 cf. ‘Before the names of just and punishment greater than the benefit 
unjust can have place, there must be they expect by the breach of their 
some coercive power to compel men covenant’; Leviathan, ch. 5, p.94. 
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formed. Every subject has an inalienable right of self-defence, 
even against the sovereign. This demonstrates that in civil 
society, obedience to the sovereign derives, through fear of 
punishment, from the natural law that one should act for one’s 
own self preservation. Although Hobbes’s moral laws are subjec- 
tive and variable, this one primary rule, that of self-preservation, 
is so common to all men that it might be regarded as universal. 
Hobbes’s deliberate failure to distinguish between the normative 
and the descriptive appears irrelevant here, for if all men seek 
their own welfare, it matters little whether Hobbes notes that 
men ‘do’ act in such a way, or whether he notes that they ‘ought’ 
to. The sovereign is obeyed for the sake of expediency, and there- 
fore utility is the cornerstone of civil obedience. It follows that 
wherever disobedience to the sovereign is judged by the subject 
to be more useful than obedience, he is still following the dictate 
of right reason in disobeying. And this is the source of those 
rights termed inalienable; e. g. the right to defend oneself, and to 
refuse to bear evidence against a close relative whose condem- 
nation would be detrimental to ourselves5t. Refusal to obey is of 
greater personal expediency than compliance with the sovereign’s 
command. It remains true, nevertheless, that any refusal to obey 
the sovereign, whatever the command, is ¿legal and unjust by 
Hobbes’s definition of these terms55. One cannot covenant not to 
defend oneself in certain circumstances, such an agreement being 
automatically null®*, although one could conclude, therefore, that 
any covenant would be null if one declared it to be so, according 
to Hobbes’s doctrine of natural law. The same rights are inalien- 
able, whether the sovereignty be acquired by institution or by 
acquisition®’. If obedience to the sovereign would expose one to 
more danger than disobedience to him, and would therefore be 


2 DDC Ps. Ch. 2, para Grose Ce 54 Du C., ch. 2, para. 19. 


ch. 2, para. 18. Filmer notes that the 55 ibid. ch. 6, para. 13. 
inalienable right of self-defence and 56 Leviathan, ch. 14, p.91. 
the sovereign’s right to punish are in- 57 ibid. ch. 21, p.142. 


compatible; Observations (London 
1652), pp.246-247. 
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contrary to the end for which civil society was instituted, non- 
obedience would be more expedient®*. The object of civil society 
being the protection of its members, they are no longer ‘obliged’ 
by natural law to obey the sovereign, should he cease to fulfil his 
function of protection. In other words, expediency will then dic- 
tate that disobedience is more advantageous than obedience®, and 
each man is his own judge of what is to his own advantage®. 


9. The right of irresistible force 


To an irresistible force belongs absolute dominion®. Such a 
power is that of god. Any human power, since it is never com- 
pletely irresistible, is never completely absolute. There is always a 
possibility of resistance to it. As all men in the state of nature are 
approximately equal in their strength, none can have a right of 
dominion which diminishes the corresponding right of his fellows. 
Ifa man existed naturally with irresistible power, all others would 
be perfectly obliged to him. Their will would be his and resistance 
to him being impossible, his sovereignty over them would be 
perfectly absolute. But only god is naturally irresistiblef?. An arti- 
ficially created unequal body is never so unequal in strength as to 
be irresistible, hence the sovereignty of one man or one body can 
never be completely absolute if one uses absolute as a perfect 
superlative. Hobbes uses it to denote a moral person so strong 
physically that a majority (presumably) of individuals in the state 
would consider they had more to gain by obedience to the 
superior body, than by contravention of its will. A sovereign by 
institution, a father of children, a conqueror, a slave-master will 
all be in this position vis-a-vis those under them; they will be 


58 ibid., ch. 21, p.142 

59 ibid., ch. 21, pp.144-145. 

60 ‘According to Hobbes, however, 
everyone is by nature the judge of 
what are the right means to his self- 
preservation’; Strauss, p.185. 

61 ‘Hobbes fait reposer le droit sur 
la puissance irrésistible’; Gagnebin, 


Burlamaqui et le droit naturel (Geneva 
1944), p.25. Perfect right depends on 
irresistible force. To that right corres- 
ponds perfect obligation. The less a 
force is irresistible, the less absolute is 
its sovereignty. 

62 Leviathan, ch. 31, p.234. Cf. Du 
CCE para, 15. 
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almost irresistiblef3. Anyone in the state of nature who has the 
physical power to impose his will, has the right to do soft. But 
the natural strength of all men being so equal, this right in a sim- 
ple natural body in the state of nature will be precarious. The 
artificial body of the state, which increases the inequality of the 
superior, remedies the insecurity of this position®®. 


zo. Sovereignty: its degree of perfection 


A sin is an action contrary to the dictates of conscience and 
right reason. If the fiat of a sovereign authority orders a subject to 
march to war and the subject refuses to obey on the grounds that 
to do so is contrary to the dictamen of conscience, he infringes 
positive law and so commits injustice, but not sin. If he goes to 
war, he commits sin, but not injustice. If he believes, however, 
that to march to war, although contrary in itself to reason, is less 
repugnant to reason than obedience to the sovereign, the subject 
might obey the sovereign’s command without sin or injusticeff. 
Hobbes refers here, by implication, to the common process of 
conscientious objection, on religious grounds, to wars and forms 
of worship considered unjust. Sin lies not in an action, as does 
injustice, but in the conscience’s judgment of an action. No one 
can sway one’s conscience at will to change the dictates of one’s 
own right reason; it would be advantageous and ideal, therefore, 
for a subject to be convinced in foro interno that obedience to his 
sovereign, whatever the command, placed all responsibility for 
that action on the head of the sovereign. But if one believes that 
only oneself can be morally responsible for one’s actions, then 
it is for the subject to choose the more expedient of his two alterna- 
tives. All refusal to obey the sovereign being breach of contracts”? 


$2 Cay Chat, Date. 13. 86 ibid., ch. 12, para. 12. 

64 ibid., ch. 1, para. 13. 67 Hobbes, perhaps inadvertently, 

65 Du C., ch. 1, para. 16. Cf. Spinoza, denotes conscientious objection and 
A Theologico-political treatise, ed. consequent civil disobedience as non- 
Elwes (London 1909), p.204, and Æ injustice; Leviathan, ch. 21, p.142. 
Political treatise, ed. Elwes (London 


1909), p.301. 
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and therefore of civil law, is injusticef8. And so by Hobbes’s own 
admissions of the non-irresistibility of a temporal sovereign, it is 
apparent that his qualification of that sovereign as absolute is a 
relative and not a superlative one. Temporal sovereignty is not 
irresistible sovereignty, but might best be called legal sovereignty®. 
Hobbes would appear to have realized that if a government enters 
into contract with citizens, without there existing a third body to 
judge between them of that contract, then each is judge of the 
other’s fulfilment of the contractual conditions, and consequently, 
neither is sovereign. If on the other hand citizens are forced to 
obey a body over which they have no contractual hold, and if 
that body is sufficiently powerful to enforce its laws, and citizens 
can have little alternative but to obey, that body is, in a certain 
sense, not only superior to the citizens, but relatively supreme and 
absolute, although it is not irresistible. The epithets sovereign and 
absolute would seem to be synonymous in Hobbes’s reckoning. 
Sovereignty based on institution and contract seems to give an 
added semblance of absoluteness to government through the 
fact that it is party to no contract, but is itself the third party 
necessary to enforce the contract between subjects. In the state of 
nature, where no such third party existed, no valid contract could 
stand, but only a trust. But as has been observed, contract is so far 
from being the basis of sovereignty, for Hobbes, that it can be 
dispensed with altogether, once it has been made. 


zz. Limited sovereignty, two incompatible terms 
The locution Limited sovereignty is as much a contradiction in 
terms to Hobbes, as Zmuitation and absoluteness. In the state, the 
locus of sovereignty is a body supreme in the last resort, and if 


68 cf. ‘This sense, that there is some- be iniquitous, than those who think 


thing outside the official system, by 
reference to which in the last resort the 
individual must solve his problems of 
obedience, is surely more likely to be 
kept alive among those who are accus- 
tomed to think that rules of law may 


that nothing iniquitous can anywhere 
have the status of law’; H. L. A. Hart, 
The Concept of law (Oxford 1961), 
p.206. Cf. the dictum /ex injusta non 
est lex. 


69 Gough, p.104. 
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any body supposedly sovereign is limited in fact by another body, 
then the limiting body must be sovereign. If the limitation is 
imaginary, then the body supposedly limited, since it must 
necessarily have enough power to protect the citizens, must also 
have sufficient to subject them, and so is alone the absolute 
sovereign power in the state”. Division of sovereignty by the 
equal separation of powers is tantamount to the non-existence of 
sovereignty, and the alternative is anarchy. Since power is the 
essence of sovereignty, every properly constituted state contains 
a body powerful enough to be practically (as opposed to meta- 
physically) unlimited. That body is sufficiently superior to warrant 
application of the terms sovereign and absolute. 


70 Du C., ch. 6, para. 17. 
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Locke: a synopsis of his doctrine in relation to the 
concept of sovereignty 


z. The state of nature 


The state of nature has the law of nature to govern it, a universal 
morale code discernible to all making use of right reason. It 
teaches that all men are equal, independent of one another, and 
have no right to the lives, property and freedom of others?. The 
law of nature obliges all men to keep faith and promises*. But 
men’s passions are such that the law of reason is too often neg- 
lected to make the state of nature completely secure. Hence the 
expediency of the formation of civil society for the welfare and 
protection of its members. 


2. The contract of society 


Each man agrees with every other to form a society and submit 
his will to the determination of the majority. So that this conven- 
tion may be real and men do in fact leave the natural for the civil 
state, each individual is considered to have alienated his will to 
that of the majority in so far only as this is necessary to the end for 
which the society is formed. Each is morally obliged to abide by 
his pact by the natural law prescribing the keeping of faith, and 
consequently no man may with moral legitimacy obey the deter- 
mination of the majority only in so far as he shall arbitrarily think 
fit. In the civil state, each man has abandoned to the society, 
the right he had in the state of nature to be his own judge and 


1note that the French edition of 3 ibid., ch. 2, para. 14. 
Locke referred to is that published 4ibid., ch. 8, para. 97. Cf. ch. 2, 
Amsterdam 1755. para. 14. 


2 C. G., ch. 2, para. 6. 
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executor of the law of nature’. Consent between free individuals 
to unite into a political community is the only way in which 
morally legitimate (as opposed to legally legitimate) government 
might begin®. Civil society being thus formed, its members might 
establish any form of government of their choosing’. 


3. Consent to government 


Locke appears deliberately to avoid the traditional contract 
terminology to express the relationship between the people and 
the government they set over themselves. Not that the foundation 
of Locke’s alternative, namely trust and consent, is in practical 
terms very different from the traditional contract basis of govern- 
ment, for a trust or a commision, like a contract, implies mutual 
conditions between two parties*. The idea of contract conveys, 
however, the notion of precise and usually express conditions. 
Most jurisconsults of the seventeenth and eighteenth centuries 
equate the notions of contract of submission and tacit consent, as 
if consent to government in itself, through non-resistance, im- 
plied the existence of a contract with bilateral limitations. Hobbes 
noted that a contract was invalid without a third party to enforce it. 
Locke evidently disregards, for pragmatic reasons, god’s ability to 
enforce any contract between people and governors. The ‘appeal to 
heaven’ is no more than an appeal to one’s own judgment. If one 
then follows Hobbes’s view of contract, then an agreement be- 
tween people and government, by which each party is judge of 
whether the other has fulfilled its promise, is not a true contract 
for want of a third party. But this does not preclude the possible 
existence of a mutual trust, the conditions of which are governed 
by the prescriptions of natural law. This is the relationship, for 
Locke, between people and governors; something less than a 
contract in its strict sense; a relationship in which each party is 
judge of the other’s fulfilment of its purpose in civil society. 
Locke tones down the traditional contract system to one of tacit 


5 ibid., ch. 7, para. 87. 7 ibid., ch. 8, para. 106. 
6 ibid., ch. 8, para. 99. 8 ibid., ch. 15, para. 171. 
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consent to a government holding its superior authority on trust. 
The people are the trustors, the government the trustees’. Tacit 
consent is expressed both by residence within the state? and by 
inheritance of wealth and property in the state. 

Laslett stresses the distinction between a trust and a contract!?: 
‘This puts [Locke’s] system amongst those which distinguish 
the ‘contract of society’ from the ‘contract of government’, 
though in Locke, this second process is not a contract at all. And 
this may be his second point; to underline the fact that the relation 
between government and governed is not contractual, for a trust 
is not a contract’!. 

It matters little to the question of sovereignty whether we con- 
sider trust and contract as distinct relationships or as comparable 
ones, for in Locke’s system, the results are the same. When a 
people rebels against its governors or deposes them, it seems 
irrelevant in fact ,whether they consider the government to have 
broken a tacit contract or to have acted contrary to its trust. But 
it must be conceded to Locke that his apparently deliberate 
avoidance of contract terminology, (as it was so fallible), was 
wise, for to argue that a government held its position because the 
people consented to its doing so instead of deposing it, was of 
much greater pragmatic value than to maintain that a contract 
existed between people and government. Numerous writers had 
denied any such contract in its literal sense, but to deny the consent 
proposition was another matter. And yet curiously enough, close 
consideration does show both to be little more than the same thing. 


9 ibid., ch. 19, para. 240. 

10 ibid., ch. 8, para. 119. 

11 Laslett, Two treatises of govern- 
ment (London &c. 1965), p.127. Cf. 
‘According to Locke, while the people 
agree by compact to establish a ‘civil 
government’, they do not enter a con- 
tract with their rulers, but, as we shall 
see presently, make the government 
trustees on their behalf’; Gough, The 
Social contract (Oxford 1957), p.135. 


12 ‘The anology of trusteeship, how- 
ever, was free from many of the faults 
of the contract theory, and was a neat 
way of expressing the principle that 
governments were responsible to their 
subjects’ (i.e. legal anology of a trust, 
as opposed to that of a pact); Gough, 


p-144. 
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Locke is not completely averse from traditional use of contract 
theory!*. He admits, using the term compact, that a contract 
enters into the relationship between conquered and conqueror 
before the latter may legitimately rule those whom he has de- 
feated'*. Locke prefers the term compact to contract’. 

The people establishes as supreme power over it, the legislature. 
The executive and federative powers of state are subordinate to 
the legislative and therefore not supreme (although with England 
in mind, Locke makes some modifications of this hierarchy with 
reference to the executive). The legislature holds its authority on 
trust by the consent of the peoplet5. When that trust is forfeited, 
the government ceases to be supreme and consent is withdrawn, 
but this process does not entail the dissolution of civil society, 
since the first contract, that of association, still stands!’. Only an 
event such as a foreign invasion can dissolve this latter pact. Be- 
sides the notions of trust and consent to denote the relationship 
between people and governors, Locke also makes use of delegation, 
in much the same way as Rousseau. Perhaps in imitation of Locke, 
he was to use commission to denote the rapport between legislative 
and executive, between people and government!®. The use of 
force, without consent, may form a government, but is morally 
illegitimate, and requires no obedience in those subjectedi?. 
Should they choose to resist, they might do so without contraven- 
ing natural law, unless they were defeated in a war in which the 
conqueror had justice on his side. 


13 ‘We may notice that the word 


contract does not occur more than about 
ten times in [Locke’s] book (Two trea- 
tises of government), and it is hardly 
ever applied to political matters at all’; 
Laslett., p.126. But cf. ‘Power founded 
on contract can descend only to him, 
who has right by that contract’ (First 
treatise, pata. 96). 

CG chA; para. 24 

15 see Polin, La Politique morale de 
John Locke (Paris 1960), p.189. 
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16 ‘T] n’y a donc pas de société poli- 
tique sans l'intervention du consente- 
ment de tous les individus qui y par- 
ticipent. Et le mot de consentement 
sert de leitmotiv aux chapitres que 
Locke consacre à la définition des 
sociétés politiques et à leurs origines’; 
Polin, p.190. 

17 CG, ch.)19, para: 215. 

18 cf, ‘delegation’ (CTG CNET, 
para. 212) and translation as ‘com- 
mission’, (Du G. C., ch. 18, para. 2). 

19 C. G., ch. 6, para. 176. 
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4. The supremacy of the legislative power 


Civil obedience is compliance with the law promulgated by the 
legislative function of state, whose authority derives from the 
consent of the people®. So long as the commands of that body do 
not contravene natural law, it is supreme in that there can be no 
morally or legally valid exemption from obedience to it. The 
people are not supreme, but in a sense may be called supreme, in 
that as trustors of the government, they are in a position to depose 
that body, should it act contrary to the ends for which it was 
instituted. This might best be explained by considering the 
legislative alone as supreme while it is in power, and the people 
as supreme only if and when they exercise their right of resistance 
and succeed in legitimately overthrowing their governors. And 
so the people have a constant right of resistance, but this right 
does not make them supreme until it has been exercised success- 
fully: ‘And thus the community may be said in this respect to 
be always the supreme power, but not as considered under any 
form of government, because this power of the people can never 
take place till the government be dissolved”. 


5. Paternal authority 


The authority of a mother and a father is equal and so far from 
being absolute, is limited by the ends necessary for a child’s wel- 
fare and education. Beyond that, neither parent has authority, 
and so paternal and maternal rights cannot serve as models for 
absolute civil authority”. It follows that the inequality of children 
vis-à-vis their parents does not arise artificially, as does that of 
people and government, but naturally by the process of gener- 
ation”. Parental authority may tolerably be supposed to rest on a 
consent basis, however. A parent’s right does not extend to the 


20 ibid., ch. 11, para. 134. ment, ed. Abrams (Cambridge 1967), 
21 Du G. C.,ch. 12, para. 1. Cf. ‘Illa p.201). 
suprema potestas ubique in omni im- 22 C. G., ch. 13, para. 149. 
perio prorsus eadem est, legislativa 23 ibid., ch. 6, para. 53. 
scilicet’ (Locke, Two tracts on govern- 24 ibid., ch. 26, para. 55. 
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life and property of children?5. The authority of a master over his 
slaves is likewise non-absolute, unless the master, as a conqueror 
in a just war, has acquired his slaves by conquest of them in that 
war. In this way, he acquires absolute authority over them, but 
not over their property and dependants. By their undertaking of 
an unjust war, they are assumed to have tacitly consented to total 
alienation of their rights, should they be defeated, and so, once 
subjected, they have no morally or legally legitimate right of 
resistance. This contention appears somewhat anomalous in 
Locke’s otherwise liberal doctrine of the two treatises. 


6. Limitations on the supreme power 


The legislative power being composed of those powers of 
the individual which have been made over to it, it is impossible 
that it should have any power or rights which the individual 
had not himself in the state of nature, for one cannot alienate that 
which one does not possess. No individual had an arbitrary right 
to his own life, or to the life and possessions of others. No legis- 
lature, then, can possess such a right, and consequently be free, 
without contravention of natural law, to wield arbitrary authority 
over the people; z. e. authority which is detrimental to the purpose 
of civil society, the preservation of its members, instead of con- 
ducive to the general welfare. Locke therefore implies that arbi- 
trary authority is not only that applied without reference to other 
than the agent’s own judgment, it is also authority directly con- 
trary to the universal law of reason. The government is limited to 
act for the good of the people and the bounds of its limitations 
and rights are established by the law of nature, just as are the rights 
and obligations of the subjects®*. If the law dictates an action 
contrary to the conscience of a citizen, disobedience is valid in the 
name of God’s law, and one must accept the legal punishment for 
one’s refusal to obey?’. 


25 ibid., ch. 6, para. 65. 26 sbid., ch. 11, para. 135. 
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7. Locke's avoidance of the terms sovereign and sovereignty 


Locke appears deliberately to have avoided use of the terms 
sovereign and sovereignty, particularly in his Treatises of civil 
government. Only a few uses of sovereignty exist in his second 
treatise’*: “All which are so many testimonies against paternal 
sovereignty**. But the reference here is not to the sovereignty of 
the legislative power. 

Another work by Locke, however, presents a more traditional 
use of the term sovereign®: ‘The power that is in the civil sover- 
eign is the force of all the subjects of the commonwealth’. 

The French translation of Locke, however, makes occasional, 
although not too frequent use of souverain and souveraineté, a 
fact which suggests that Mazel was not aware of Locke’s probably 
studied avoidance of sovereign and sovereignty*!. Eighteenth 
century French commentators do not appear to remark on the 
phenomenon at all, but seem to assume that Locke adopts the 
traditional view that the government is sovereign. Mazel’s trans- 
lation of Locke occasionally uses souverain to translate magistrate, 
governor, umpire, and souveraineté to translate supreme power, the 
suprema potestas and the summum imperium of Locke’s Latin tract 


27 Lettre sur la tolérance, in Œuvres 
diverses de Monsieur Locke (Amster- 
dam 1732), pp.88-89. Cf. Locke’s 
Latin tract of 1662, in which he pre- 
sents the traditional absolutist view- 
point; see John Locke, Two tracts, ed. 
Abrams, p.192. 

28 CG ERAS, para. LL. 

29 cf. “Thus we see that the kings of 
the Indians in America... exercise 
very little dominion and have but a 
very moderate sovereignty.’ (C. G., ch 
8, para. 108). 

30 Third letter on toleration (1765), 
p.164, Cf. ‘C’est là l’origine et le but du 
pouvoir legislatif, qui constitue la 
souveraineté de chaque état’; Lettre sur 
la tolérance, in Œuvres diverses de 
monsieur Locke (Amsterdam 1732), 


p.87. 


31 examples of souverain and sou- 
veraineté in the Traité du gouvernement 
civil (Amsterdam 1755): (a) ‘le pou- 
voir souverain’, ch. 12, para. 1, (3 
examples); ch. 12, para. 2. (b) ‘les 
puissances souveraines’, ch. 1, para. 
10. (c) ‘la souveraineté paternelle’, ch. 
7, para. 21. (d) ‘le droit de souveraineté’, 
ch. 6, para. 11. (e) “des souverains’, ch. 
6, para. 13. The editor of the 1755 
edition of the French version uses ‘la 
faute du souverain’ (ch. 4, p.18, n.1) in 
a footnote interpreting Locke, em- 
ploying the term to refer to the 
government as constituted in Locke’s 
system. He therefore appears to be 
unaware that Locke probably avoids 
using sovereign to qualify the govern- 
ment. 
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on government written about 1662%2. In the second Treatise of 
government (1690), Locke continually uses the term supreme power 
to denote the legislative function of state, not identical with the 
government, since the government is composed of all the powers 
of state, amongst which the legislative is supreme. Government 
and legislative or executive are therefore not synonymous. The 
people has placed its trust both in the executive and in the legis- 
lative power, but only the latter is usually supreme*. 


8. The reasons for Locke’s avoidance of the terms sovereign and 
sovereignty 


Vaughan sees in Locke’s avoidance of the terms in question, a 
deliberate attempt to emphasize his individualism: “The Essay 
of Civil Government is, in fact, an assault not only upon the 
sovereignty of Leviathan, but upon the very idea of sovereignty. 
Its shafts are aimed not merely against one particular form of 
sovereignty—doubtless the most oppressive and the least endur- 
able—but against any form, even the mildest, that sovereignty 
can assume. In other words, Locke is not merely anti-despotic, 
but also markedly individualist’. 

But if Locke is so ‘anti-despotic’ that he maintains the sover- 
eignty of the individual, as Vaughan goes on to claim, this does 
not explain his avoidance of the term sovereignty®5. 

Gough’s explanation of the phenomenon is somewhat different; 
Locke, according to Gough, intended two different types of 
sovereignty, one in the people and one in the legislature®*; 
‘Locke avoided the word sovereign, possibly because of its associ- 
ation with the arbitrary power of Leviathan, but he understood 
quite well what it meant. His use of the term supreme power may 


32 e. g. ‘Per magistratum hic in- 35 ‘Locke, in fact, had no theory of 
telligimus illum qui curam gerit com- sovereignty at all. The true sovereign 
munitatis qui summum in reliquos of Civil Government is the individual’; 
omnes obtinet imperium’; Two tracts Vaughan, p.185. 
ed. Abrams, p.187. 36 W. Gough, John Lockes 

33 see Gough, p.146. political philosophy (Oxford 1950), pp. 

34 Vaughan, Studies, p.134. 114-115. 
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seem confused at first sight, for he applies it to the legislature, 
and to the ‘single person’, and to the people themselves, but his 
meaning is really plain enough, and may be interpreted thus. The 
legislature, in the first place, is the legal sovereign...... The 
people to whom the legislature is responsible, is political sovereign, 
but this sovereignty he regards as normally in abeyance, and it 
only takes effect when the government has been dissolved’37. 

À viable explanation might well be as follows: Locke is careful 
to distinguish between the legitimate rule of a trustee government 
and the illegitimate rule of an absolute and arbitrary government. 
Most discussions of sovereignty revolve around the degree of 
authority of a body in a position of supremacy in the state. 
Hobbes maintained that there existed an absolute power in every 
state, a power similar to that which Locke describes as absolute. 
But for Hobbes, a limited sovereign was a contradiction in terms, 
and any so-called limited sovereign was in fact absolute. In every 
state, there resided an ultimate authority with force enough to 
compel those under it to compliance with its wil8. Probably, 
Locke did not doubt the possibility of such a body existing, but 
to him, a limited government was a practical possibility, and not 
all governments were absolute. In terms of the state in England, 
Hobbes argued that the government was sufficiently strong to be 
termed absolute and sovereign, except in time of civil war. Locke 
regarded the legislature as being ‘supreme’ in that it was superior 
to the people and to the other powers of state. Moreover, its 
authority was morally legitimate on a universal level. But it was 
not absolute, for the people’s consent by which it ruled was 


37 cf. Polin (pp.159-160), who re- 
gards the people alone as intended by 
Locke to be the sovereign.—‘Le pou- 
voir du peuple est supréme parce qu’il 
est le suprême moyen de réaliser les 
fins et de défendre les droits du peuple, 
biens et droits qui sont l’unité des fins 
et des droits des individus, comme 
membres de la communauté, et de la 
communauté elle-méme. Si le mot de 
souverain n’etait pas proscrit de fagon 


presque systématique du vocabulaire 
de Locke, nous pourrions dire que le 
pouvoir du peuple est supréme parce 
qu’il est la manifestation du peuple 
souverain’. 

38 ‘Austin shows how untenable is 
the notion, that a compact can be 
binding with no sovereign to enforce 
it’; J. N. Figgis, The Divine right of 
kings (Cambridge 1922), p.242. 
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genuinely a limitation on it, as was the more practical limitation 
achieved by the unequal balance of powers. Locke, then, did not 
consider that the English state possessed an absolute authority. 
Sovereignty was in Locke’s eyes the same power which Hobbes 
took it to be, namely an absolute power. Regardless of moral 
legitimacy, sovereignty was an arbitrary power, practically 
unlimited, but not metaphysically unlimited, for the people were 
always free to resist it. To think in terms of limited sovereignty 
was as paradoxical to Locke’s mind as it was to Hobbes’s; as if one 
could speak of limited absolutism. Any authority less than absolute 
was limited and non-sovereign. At the same time, as we shall note 
presently, any absolute ruler was, for Locke, in the state of nature 
vis-a-vis his subjects, and as such, the holder of excessive power 
and therefore morally unjust authority. To hold legitimate power, 
a ruler must be in civil society like those under him, and to be in 
this condition, there must be some morally and practically valid 
relationship between himself and the people. This is the trust 
and consent relationship which Locke establishes. Consent to an 
absolute ruler cannot be considered valid, as can that to a limited 
ruler. It is not therefore the fact of consent generally which 
makes a ruler limited, it is the fact of morally licit consent, and to 
this may be added limitations such as the balance of powers, 
majority representation, etc., which Locke considers to be those 
elements which make consent legitimate. 

But where there exist trustors and trustees, there are two 
separate moral persons, and where there are two and not three, 
there can be no sovereign according to Hobbes himself, for there 
can be no judge between two parties, but the parties themselves, 
and so neither is supreme. A government to which the people 
consents is truly limited by that consent and is therefore subject 
to the judgment of the people. The people in their turn are subject 
to the judgment of the government through its laws. Whether, 
therefore, their mutual relationship be one of trust or compact, 
each is judge of the other, and therefore neither is sovereign. 
Where the government is absolute, it is for Locke as for Hobbes, 
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in the state of nature vis-à-vis the subjects; there is no limitation 
on it, for consent, if withdrawn, would have no effect on the 
government’s strength, and so is no consent or trust at all. At this 
point, the government, for Hobbes, is sovereign, as it stands as a 
third party over those parties contracting; at this point for Locke, 
it is sovereign, not as being a third party, but as being sufficiently 
powerful to rule in spite of consent, and therefore without prac- 
tical limitation. It is then physically supreme, although at the 
same time, is always morally illegitimate. 

The authority of the legislature is such that it may tolerably be 
called supreme, but not absolute or sovereign, for all sovereignty, 
according to our hypothesis, would be contrary to universal justice. 
The legitimate government of a state is non-absolute and non- 
sovereign. If one analysed absolutism purely from the point of 
view of force, Hobbes was correct, and if purely from the stand- 
point of moral validity, Locke was right. 


9. Locke on absolute government 


An absolute government is one which limits the freedom of the 
individual contrary to the ends of civil society. It is a form of 
slavery** and establishes a state of war between the absolute body 
and those under it. Locke must have realized that not all absolute 
and practically unlimited authority was morally unjust, but for the 
Whig propagandist aim of his second treatise, it was necessary to 
make it appear so, and dismiss even the possibility of an absolute 
ruler governing with wisdom and justice. All absolute govern- 
ment is unjust, for men enter civil society to avoid the hazards of 
the state of nature, and end which would not be achieved if the 
government were absolute and remained outside the state of civil 
society formed by those under it. And it would remain outside 
that state unless it entered into it by becoming subject, for its 
authority, to the consent of the people. A legitimate govern- 
ment being one which, like the people, has entered into civil 


39 Du G. C., ch. 2, para. 2. 201 C C0 7, Data 00 CRCI G” 
ch. 2, para. 13. 
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society, it must necessarily be subject to the laws which the legis- 
lature enacts‘. It follows that Locke is implying that it is morally 
unjust for a government to place itself above the positive law; to 
do so would be to establish itself as absolute. A government using 
force without right places itself in a state of war with the people, 
and this is done when the government attempts to assume arbi- 
trary*® control of the lives and property of the people, an action 
contrary to the ends of civil society’s institution. There can be 
no temporal judge between the executive and the legislature, or 
between the people and either of these functions, should any of 
these bodies choose to challenge the justice of one or both the 
others, other than the judge which is the offended party itself. 
Only at one point does Locke approach anything like a clear 
definition of absolute authority. ‘Despotical power is an absolute, 
arbitrary power one man has over another, to take away his life 
whenever he pleases. This is a power which neither nature gives, 
for it has made no such distinction between one man and another, 
nor compact can convey, for man not having such an arbitrary 
power over his own life, cannot give another man such a power 
over it =. 

The only absolute and despotic power which may justly be 
held is that of a conqueror over the defeated in a just wart®. Only 
once does Locke make the traditional natural law ‘school’ dis- 
tinction between absolute and arbitrary authority*’. 


zo. The right of resistance. 


In his Latin tract on government, written about 1662, Locke 
had expressly denied the moral legitimacy of a right of resistance 
to government: ‘Nec inferioris aliqua conditio superioris potes- 
tatem tollere possibile est, tum enim legum obligatio non a 


41 ibid., ch. 7, para. 94. confondu avec le mot arbitraire’; Polin, 
ser Did Chen paran 155. p-199. 
43 ‘Le mot de souveraineté, si fré- CG; ch. t4s para. 168. 

quent chez Hobbes, est systématique- 45 ibid., ch. 15, para. 172. 

ment évité par Locke et le mot absolu 46 ibid., ch. 16, para. 180. 

est presque toujours associé et souvent 47 bid. ch. 11, para. 139. 
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magistratus voluntate sed nostro penderet assensu et e subditis 
quispiam pro libitu jura omnia a principe rate ipse irrita facere 
valeret’48, 

Locke’s early absolutist views were to become more liberal by 
1690. The questions of resistance to the sovereign in self-defence, 
conscientious objection, open rebellion and breach of positive law 
all involve the problem of whether the subject may decide for 
himself whether resistance and non-obedience to the soveign 
might be morally valid. Naturally, they could not be legally 
viable. The dilemma hinges on the fact that if one accepts a univer- 
sal moral law, together with the fact that not all men are capable 
of using right reason and discerning that law, let alone of follow- 
ing it, it will follow that those capable of discerning and always 
following it may possibly act contrary to the sovereign’s will, 
while not contravening moral law. Others might contravene 
moral law in breaking the civil law, through failure to use right 
reason or through miscomprehension of its dictates. If a moralist 
proclaims a rule of civil conduct equally applicable to all, that rule 
might possibly be that (a) no one should oppose the sovereign’s 
will at any time. This may contravene the will of those who can 
and do use right reason, if they believe opposition may be morally 
justified, or (b) resistance to the sovereign is morally legitimate 
if one ‘rightly’ deems it to be so. But this will lead to moral in- 
justice on the part of those incapable of following the dictates of 
‘right’ reason. 

It is easy to see that Hobbes’s solution to this was a doctrine of 
subjective instead of universal morality. Locke is obviously more 
concerned by 1690, with the pragmatic implications suggested 
by this problem, and resigns himself to the admission that what- 
ever the justice of resistance or non-resistance, in terms of reality, 
men will always rebel against authority when they are oppressed 
to a certain point. 

He who uses force without authority ceases, ipso facto, to have 
the consent of the people, thereby enters a state of war with them, 


48 Two tracts, p.206. 


4I 


STUDIES ON VOLTAIRE 


and may be deposed*®. Such action by the legislature or executive 
is a breach of the trust reposed in them®. It may occur, for exam- 
ple, when the legislature assumes arbitrary control of the lives, 
possessions or freedom of the people. Such action automatically 
frees the people from their obligation to obey*!. Rebellion is resist- 
ance to law and authority, therefore the governors of the people 
being, as we have noted, subordinate to both civil and fundamen- 
tal laws, it follows that any opposition by them to these laws 
entails automatically their qualification as rebels. The people like- 
wise, if they oppose the government without justice, are rebels**. 
All modes of inferiority and superiority cease when two parties 
enter into a state of war with each other, as people and governors 
do, when the latter forfeit the justice of their authority®?. Each 
party, people and governors, is judge in its own cause, of whether 
the law has been obeyed, or whether the trust committed has been 
forfeited. God is judge between the parties, but for practical pur- 
poses, each party is also its own arbiter5t: ‘Force between either 
persons, who have no known superior on earth, or which permits 
no appeal to a judge on earth, being properly a state of war, where- 
in the appeal lies only to Heaven, and in that state the injured 
party must judge for himself, when he will think fit to make use 
of that appeal and put himself upon it’®*. 


zz. Conclusion 


We have noted that Hobbes maintained the existence of a 
supreme and absolute power in every state. Locke, on the other 
hand, expressly claims that in any justly constituted state, there 
is no absolute, sovereign power. Both Hobbes and Locke are 
agreed, however (if we admit of the hypothesis proposed) that all 
sovereignty is absolute, and that all absolute authority is sovereign. 
In Locke’s eyes, however, such a power is morally illicit and con- 


49 C. G., ch. 18, para. 202. 53 ibid., ch. 19, para. 235. 
50 ibid., ch. 19, para. 221. 54 ibid. ch. 19, para. 241. 
51 ;bid., ch. 19, para. 222. 55 ibid., ch. 19, para. 242. 


52 brd., ch. 19, para. 226. 
42 


THE INFLUENCE OF HOBBES AND LOCKE 


stitutes, in effect, a state of war between the absolute body and 
those subjected to it. 

It is generally agreed that sovereignty involves superiority, but 
disagreement follows on the question of the degree of physical 
and moral supremacy a body must possess to be sovereign. The 
range is from the seventeenth and eighteenth century natural law 
‘school’ view of limited sovereignty so-called, to the natural 
sovereignty of God or any other irresistible force, proposed by 
Hobbes. 

The sovereign being the fountainhead of all law, all action 
contrary to law is illegal, or, to use Hobbes’s terminology, the 
state is the public conscience, which decrees by its legislation 
what is good and bad, just and unjust. No philosopher would 
deny that resistance or non-obedience to a temporal sovereign is 
possible; the cornerstone of the conflict between liberals and 
absolutists in the seventeenth and eighteenth centuries regarded 
the moral legitimacy of opposition. Excepting utilitarian morality, 
we are left with a varying range of opinion within the adherents of 
a universal moral code, the main division being between partisans 
of a right of resistance and partisans, like Filmer, of an obligation 
to absolute obedience. Few maintained complete obedience to 
the powers that be, but the point at which opposition to the 
sovereign became legitimate in terms of natural and divine law 
varied greatly from one interpreter of that law to another, a fac- 
tor important, no doubt, in the decline of the natural law ‘school’ 
in the late eighteenth century. A moral code could scarcely be 
considered universal when even the foremost thinkers of the time 
could not agree on its interpretation. 

Modern views on sovereignty have tended to concede a great 
deal to Hobbes’s foundation of sovereignty on superior physical 
force. Austin: ‘In every independent political community there 
is a determinate human superior having supreme coercive force, 
to whom habitual obedience is rendered by the bulk of the society, 
and who is not subject to any superior power. The determinate 
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human superior may be a person or group of persons, and is in 
either case called the sovereign’. 

Hart’s definition of a sovereign, in contrast with Austin’s, 
drops the traditional Hobbesian association of sovereignty with 
force: ‘A person or body of persons whose orders the great 
majority of the society habitually obey and who does not habitu- 
ally obey any other person or persons’®”’ 

But Hart’s definition is strictly speaking legal and descriptive, 
rather than noting what the basis for political obligation is, be it 
force or moral obligation or both together. It remains constantly 
true that governments can never be perfectly obeyed, so long as a 
sovereign will is only a compromise will, aiming as near as 
possible at conforming with every individual will, but never 
succeeding completely in this end, so long as individual wills 
differ from each other, and the sovereign will is, in effect, only 


one individual will, in whatever /ocus sovereignty may lies. 


56 John Austin, The Province of 
Jurisprudence determined (London 1832), 
p.451. Cf. Another definition by 
Austin.—“If a determinate human 
superior receive habitual obedience 
from the bulk of a given society, that 
determinate superior is sovereign’; 
cited from Green, Lectures on political 
obligation (London 1924), p.266. Aus- 
tin’s disciple Lewis shares the same 
view, regarding sovereignty as an 
absolute authority: ‘As long as a 
government exists, the power of the 
person or persons in whom the sover- 
eignty resides, over the whole com- 
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munity, is absolute and unlimited’; 
sir George C. Lewis, Remarks on the 
use and abuse of some political terms 
(Oxford 1898), p.41. 

57 H. L. A. Hart, The Concept of 
law (Oxford 1961), p.49. 

58 cf. ‘such acts [of torture], even if 
they are made legal by the sovereign, 
cause horror even in these days, and 
this springs from the recognition of 
the moral validity—irrespective of the 
laws—of some absolute barriers to the 
imposition of one man’s will on an- 
other’; sir Isaiah Berlin, Two con- 
cepts of liberty, p.51. 


CHAPTER III 


The Diffusion of Hobbes’s views on the concept of 
sovereignty in French political thought before 1735 


z. The English and French versions of Hobbes’s political treatises 


De corpore politico. Of Hobbes’s three principal moral and 
political treatises, the last and most complete, his Leviathan, has 
never been translated in toto into French. Hobbes’s first notable 
attempt at formulation in writing of his political doctrine appeared 
in 1640 in his Elements of law natural and politic, which circulated 
in manuscript form only, and was published in part in 1650 under 
the title De corpore politico or the elements of law moral and 
politic, but contained only the section from chapter fourteen to 
the end of the Elements of law’. It was republished in 1652. 

D cive. During the two decades of civil strife in England in the 
middle of the seventeenth century, Hobbes spent more than ten 
years in exile in France, where the recipient political climate was 
less hostile to his absolutist principles. It was in Paris, in 1642, 
that the De cive was first published, the work which, rather than 
the Leviathan, was to make Hobbes notorious on the continent’. 
Written in Latin and therefore apt, untranslated, for wide recep- 
tion among the educated of Europe, the De cive found a French 
translator in Sorbière, a close friend of Hobbes’s. The Eléments 
philosophiques du citoyen appeared in Amsterdam in 1649 and was 
published simultaneously in Paris. The treatise was republished 
in Paris in 1651 with the peculiar addition, in the title, of the 
epithet on:Eléments philosophiques du bon citoyen. The following 

1 The Elements of law natural and 2 De cive (Elementorum philosophiae 
politic was first published in its entirety sectio tertia), Paris 1642; Amsterdam 
and under this title by F. Tönnies, and Paris 1647; Paris 1652; Amster- 


1889. dam 1657. Republished 1669, 1696 
1742, 1760. 
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year, Sorbière brought out a French translation (from the English) 
of the De corpore politico, under the title Le Corps politique ou 
éléments de la loi morale et civiles. In 1651, an English translation 
of the De cive was published entitled Philosophical rudiments 
concerning government and soctety*. 

Leviathan. Leviathan, the work which made Hobbes’s name 
renowned in England, appeared in English in 165 1°. Continental 
men of letters were in a better position to read this tract when 
Hobbes made available a Latin version of it, which appeared in 
1668, in his Opera philosophica®. The Latin translation contains an 
appendix in the form of three chapters presenting an apology for 
the work, and this section replaces the review and conclusion 
contained in the English version. Hobbes’s works appeared again 
in England in a new edition of 1750: The Moral and political 
works of Thomas Hobbes’. 

A second translation of the De cive. Another French version of 
the De cive was undertaken by Du Verdus and this was published 
in Paris in 1660 under the title of Les Eléments de la politique de 
monsteur Hobbes. The third part, on religion is omitted. The 
Sorbiére translations of the De cive and the De corpore politico 
were republished in 17878. A Dutch version of the De cive was 
published without privilege in Paris in 1651 and the Leviathan 
was translated into Dutch in 1667. 


2. Reactions and refutations 


Initial French reactions to Hobbes’s political theories. Hobbes’s 
absolutist views were better received generally in France than in 
England, although his total subordination of practised religion 
to the arbitrary will of the sovereign found little sympathy 


3 Leiden 1652, 1653. 

4 London 1651. 

5 London 1651, 1657, 1680. 

6 Amsterdam 1668. The Leviathan 
was published alone in Latin, Amster- 
dam 1670; London, 1676, 1678. 
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amongst most French, whether statesmen or churchmen. His 
philosophical contacts on the Continent included Mersenne, 
Gassendi and even Descartes, who found more to censure than to 
praise in Hobbes’s ethics. His reputation, later to be so well 
established in France, appears to have begun as early as 1633. 
Some French attitudes to his viewpoint on a sovereign’s authority 
were so favourable that Comminges, Louis x1v’s ambassador at 
the court of Charles 11, suggested that the French king grant a 
pension to this ‘défenseur de l’autorité royale et du droit souverain 
des rois’. However Hobbes’s anti-church leanings precluded any 
possibility of this request being granted. Unlike pére Rapin, who 
sees in Hobbes ‘un des plus hardis Epicuriens des derniers siécles’, 
Sorbiére, in his Relation d’un voyage en Angleterre, (1664) ex- 
presses open admiration, although with some reservations, for 
the English philosopher, but he is far from showing willingness to 
adopt Hobbes’s system: ‘Je suis donc bien éloigné de soutenir les 
opinions que j’ai traduites’®. Du Verdus, Hobbes’s other French 
translator, found much to praise in the De cive”. | 
Refutation of Hobbes in England and on the continent. In England 
and on the continent, numerous writers undertook the task of 
refuting Hobbes, some on religious grounds, other of republican 
and even sometimes monarchical tendencies, on ethical and 
political grounds. Amongst these were Alexander Ross, Claren- 
don, John Dowel, Cumberland, Parker, Sharrock, Jacques, 
Thomasius, Descartes, Strimesius, Rachel, Eisenhart, Osiander, 
the Cocceji and Velthuysen. The majority of refutations published 
against Hobbes were in Latin. Many sympathized in part with 
some of his principles. Most such polemical sallies derived from 
the universities of Holland, Germany, Switzerland and Scan- 
dinavia, with their growing interest in natural law and in many 


9 In the Avertissement to his trans- | Hobbes’s theories in French. 


lation of the De cive, p.11 of the 1787 
edition. 

10 a second French translation eleven 
years after the first perhaps bears wit- 
ness to the existence of a demand for 


116.9. Lambert Velthuysen, Æpis- 
tolica dissertatio de principiis justi et 
decori, continens apologiam pro tractatu 
clarissimi Hobbu De cive, Amsterdam 
1651; new revised edition, 1680. 
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cases, their already founded chairs of natural law. In a Catholic 
country such as France, church influence in the universities, to- 
gether with the fact that the law faculties were so deeply en- 
trenched in the domain of Roman and customary law, precluded 
any such open and widespread interest in natural law subjects in 
the seventeenth century, with the result that systematic refutations 
of Hobbes by French writers are completely lacking at this stage. 
Furthermore, there was a certain element in Hobbes’s principles, 
which won the approbation of the French in official political 
circles, a view which was to remain more or less static until 
natural law ‘school’ ideas developed more widely in France in the 
eighteenth century, together with the development of the ‘philo- 
sophical’ movement and the ‘Enlightenment’. 


3. Hobbes in the French and Dutch gazettes 


General. In the latter few years of the seventeenth century, and 
early decades of the eighteenth century, delineation of Hobbes’s 
views is sparse in the journals of the francophone reading public, 
save for intermittent references, usually listing Hobbes with 
others, generally pejoratively, for one purpose or another. In 
1710 the Journal des savants qualifies Hobbes unfavourably as a 
leader of the ‘nouveaux Pyrrhoniens’!?. In the December 1686 
edition of the Bibliothèque universelle, Le Clerc writes of Hobbes 
‘qui veut étendre le pouvoir des rois sur le temporel et le spirituel, 
contre les séditieux et les fanatiques, ce qui lui a fait dire bien des 
choses qui ne s’accordent pas avec le repos de la société civile, ni 
avec la religion chrétienne’. Le Clerc, like Bayle and Basnage de 
Beauval, appears to have had little sympathy for Hobbes’s doc- 
trine of sovereignty. 

The Bibliothèque universelle, 1689. The refutation of Hobbes 
entitled Dissertatio de sactitate summi imperii civilis? is reviewed 
in the Bibliothèque universelle, 1689. It adopts the usual arguments 
of censure levelled at Hobbes: ‘Il n’y a rien de plus absurde que 


12 see Journal des savants (1710), 18 by G. V. M. 
xlvii.446-450. 
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la doctrine de Hobbes qui a enseigné que c’est une erreur opposée 
au bien de la société, que de croire que ce qu’un sujet fait contre 
sa conscience est un péché.’ Il prétendait que ce n’est pas aux par- 
ticuliers à juger du bien ni du mal. Cette connaissance doit être 
réservée aux seuls princes qui rendent les choses justes en les com- 
mandant ou injustes en les défendant, et que les noms de justice 
et d’injustice étaient inconnus avant que les sociétés fussent 
formées, ce qui détruit absolument la créance, de la Divinité, 
que tous les peuples ont reconnue pour la cause et l’arbitre du 
droit’, 

The writer adopts the view current amongst his contemporaries 

that justice and injustice retain for Hobbes moral connotations, but 
can arise only according to the civil law, as if all morality were 
arbitrarily man-made. Two points make this misconception 
possible. One was Hobbes’s breakthrough in separating moralty 
from legal justice and the other was his rejection of universal 
natural law in the state of nature and his replacement of it with 
individual utilitarian principles of right and wrong. These two 
factors combined gave the impression, albeit erroneous, that in 
the state of nature, nothing could be right or wrong, and in civil 
society, these qualities depended entirely on the dictate of positive 
law. Hobbes is vague in his use of the term sin, but occasionally he 
does equate it with the legal notion of injustice: ‘Un péché, une 
coulpe, une faute ou une offense peut se définir en cette maniére 
ce que quelqu’un a fait, a omis, a dit ou a bolu contre la raison de 
l’état, c’est-à-dire, contre les lois’). 

The writer assumes that as the subject cannot dissociate moral 
from civil law in his own mind, then the mind is the slave of the 
state. Hobbes affirms no such thing, in fact, for this would be to 
suggest the impossible. The writer has failed to note Hobbes’s 
distinction between what is possible in the human conscience, and 
what is useful for the subject: ‘Il est donc faux qu’un sujet ne pèche 
pas contre sa conscience, lorsqu’il obéit 4 un prince qui lui 


14 Bibliothèque universelle (1689), 15 Du C., ch. 14, para. 17. 
xiii.149. 
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commande des choses contraires à la droite raison. Il est ridicule 
de s’imaginer que l’on perd la connaissance du bien et du mal, 
dès que l’on est engagé dans la société et que cette connaissance 
ne réside que dans les souverains. Il s’ensuivrait de là qu’ils ne 
commanderaient jamais rien contre la loi de la nature, et qu’en 
faisant les actions les plus étranges qu’ils pourraient prescrire, on 
ne ferait rien contre sa conscience, ce qui est le dernier excès 
de l’extravagance. C’est pourquoi les lois les plus rigoureuses n’ont 
ja mais soumis les sentiments du cœur au tribunal des hommes”1f. 

The error of interpretation here depends on the writer’s failure 
to recognize that for Hobbes, imputation of responsibility cannot 
be determined according to actions, but only according to the 
conscience’s view of an action: ‘Un péché est ce que l’on fait con- 
tre sa conscience, car en le faisant, on méprise la loi. Mais il faut 
user de distinction. Je suis coupable d’un péché lorsqu’en le 
commettant, j'ai cru que je deviendrais coupable. Mais quand 
j'ai pensé qu’un autre en porterait la coulpe, j’ai pu le faire en cer- 
taine rencontre sans me rendre criminel; car, si l’on me commande 
une chose, dont celui qui la commande sera coupable, pourvu que 
j obéisse à mon légitime Seigneur, je ne pèche point en la faisant. 
Ainsi, si je prends les armes par le commandement de l’état, 
quoique j'estime que la guerre est injuste, je ne pécherai point, 
mais je serais criminel si je refusaisde les prendre17. 

The writer’s censure would be more accurate if levelled against 
the doctrine of passive obedience, which enabled moral responsi- 
bility for actions to be arbitrarily imputed to the state, as if one 
could, at will, exonerate the conscience. But Hobbes also was the 
enemy of the Anglican doctrine of passive obedience. Interpret- 
ation of Hobbes on the point in question involves first the realiz- 
ation that péché, like injustice, involves breach of civil law. Action 
contrary to conscience, but in conformity with civil law, cannot 
be qualified as péché. Thus the statement: ‘Un péché est ce que 
Pon fait contre sa conscience car en le faisant, on méprise la loi’, 


16 Bibliothèque universelle (1689), RDC che para 2: 
Xiii.150. 
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is misleading in that conscience does not involve judgment in 
terms of moral right and wrong, but judgment in terms of what 
one knows to be right and wrong according to the /aw. The 
example which Hobbes gives in the same passage, of the question 
of civil obedience in time of war, clearly explains his standpoint. 
One cannot, as the supporters of passive obedience argued, 
arbitrarily impute responsibility for one’s actions to the sovereign 
for imputation is not arbitrary, but depends on the state of the 
conscience vis-a-vis a given action. The state of the conscience 
can no more be forced than the will. It follows that civil obedience 
circumvents sin, but not breach of one’s moral code, unless one 
may obey the state with the conscience fully intact. In terms of 
utilitarian morality, this means that civil obedience may or may 
not involve disapproval by the conscience, but the choice be- 
tween these two alternatives cannot be forced. It is therefore 
advantageous if one can always obey positive law with full integrity 
of conscience, but it does not follow that all will be able to do this. 
Some may disobey the sovereign for the sake of their own divine 
salvation, while others may obey the state, while acting contrary 
to what they believe to be morally right. The writer we are 
examining attacks Hobbes, attributing to him the principles of 
passive obedience, when, in fact, Hobbes no more accepts this 
doctrine than the writer does himselfis. 


4. The encyclopaedias 


Moréri. For those francophones at the end of the seventeenth 
century unable to read Latin, vulgarized appraisals of the life and 
works of Hobbes were available through the two great fore- 
runners of the Encyclopédie, namely Moréri’s Grand dictionnaire? 
and Bayle’s Dictionaire historique et critique. The original article 
‘Hobbes’ in Moréri, was short and uninformative. All the infor- 
mation on the De cive presented in the 1724 edition, for example, 


18 for the full passage in Hobbes 19 first published 1674. 
which is under attack, see Du citoyen, 20 first published 1697. 
ch. 12, para. 2. 
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is as follows: [Hobbes] publia alors son livre De cive ou il donne 
aux rois une autorité infinie en matière d’état et dereligion”?. 

The source is indicated at the end as: Vita Hobesi. In the 
Supplément? to the Dictionnaire, which appeared in 1735, there 
is a new and considerably longer article on Hobbes, together with 
a note that it replaces the article in the Dictionnaire. By the time 
of the 1740 edition of the Dictionnaire, this article has been in- 
serted into the main work itself?*, with the result that there is no 
article on Hobbes in the edition of the Supplément published in 
1749. From 1740 onwards, the article ‘Hobbes’ remains in the 
Dictionnaire. 

Bayle. Overall, Moréri’s article is less informative on Hobbes’s 
doctrine than the article ‘Hobbes’ in Bayle’s Dictionnaire, and the 
subsequent article in its Supplément. Bayle gives the following 
résumé of the Leviathan, derived from the Vitae Hobbianae 
auctarium: ‘Le précis de cet ouvrage [Leviathan] est que sans la 
paix, il n’y a point de sûreté dans un état, et que la paix ne peut 
subsister sans le commandement, ni le commandement sans les 
armes, et que les armes ne valent rien si elles ne sont mises entre 
les mains d’une personne; et que la crainte des armes ne peut 
point porter a la paix, ceux qui sont poussés a se battre par un mal 
plus terrible que la mort, c’est-à-dire, par les dissensions sur des 
choses nécessaires au salut”. 

This is followed by the Latin passage in the Vita from which it 
is derived, and conforms exactly with the wording of the second 
edition®5, which Bayle is known? to have possessed?7: ‘Ejus 


Magni philosophi Thomae Hobbes 
malmesburiensis vita, partim per se 
ipsum et reliqua per Dr. R. B. con- 
scripta. Je mai que l’édition in-12 qui 


21 1724 edition, iii.164. 

22 Supplément (1735), i.133-134. 

23 edition of 1740, iv.155-156. 

24 Dictionnaire historique et critique 


(1740 ed.), ii.776, n. F. 

25 Thomas Hobbes malmesburiensis 
vita London 1681, 1682. 

26 ‘T auteur anglais qui a composé 
une partie de la vie de Thomas Hobbes 
s’appelle Radulphus Bathurst. Voici ce 
qu’on voit au titre de cet ouvrage: 
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[Leviathan] autem summa haec fuit, sine pace impossibilem esse 
incolumitatem, sine imperio pacem, sine armis imperium, sine 
opibus in unam manum collatis nihil valere arma, neque metu 
armorum quicquam ad pacem profici posse in illis, quos ad pug- 
nandum concitat malum morte magis formidandum; nempe dum 
consensum non sit de iis rebus, quae ad salutem aeternam neces- 
sariae creduntur, pacem inter cives non posse esse diuturnam’?’. 

The significance of Bayle’s translated abrégé of the Leviathan 
becomes apparent later, when several mid-eighteenth century 
French writers quote it verbatim in presenting a synopsis of 
Hobbes’s political views. 

The Supplément to Bayle’s dictionary greatly enlarges the al- 
ready long article ‘Hobbes’, which is based, for the most part, on 
the polemical works, (chiefly in Latin) surrounding Hobbes’s 
treatises in the seventeenth century??. However the additions to 
Bayle’s original article present nothing expository on Hobbes’s 
doctrine of sovereignty, but devote themselves exclusively to his 
life and the controversy centred on his works. 

Brucker. Brucker is included in this chapter, although the first 
chapter of his encyclopaedia did not appear until 1742. In this 
way, he may be classed with Bayle and Moréri. The Historia 
critica philosophiae was published in German and Latin, although 
never translated into French®®. Over fifty pages of the Latin 
version are devoted to Hobbes, and a detailed précis of his lite is 
given. But whereas Moréri and Bayle give little information on 
the content of Hobbes’s moral and political philosophy, Brucker 
is far more explicit, and Hobbes’s views on natural and civil 
society are comparatively fully, if not always accurately, 


nisi vel doctrina illa sua recepta fuerit, 
vel satis magnus exercitus cives ad 


28 Thomae Hobbes malmesburiensis 
vita (London 1682), ii.45-46. Cf. p.18: 


‘In eo opere [Leviathan] jus regium, 
tum spirituale, tum temporale, ita 
demonstravit, tum rationibus, tum 
authoritate Scripturae Sacrae, ut per- 
spicuum facerit, pacem in orbe Chris- 
tiano nusquam diuturnam esse posse, 


concordiam compulerit The Latin 
version of the De cive is contained in the 
same volume as this edition of the Vita. 
29 Supplément (1750), ii.137-142. 
30Brucker, Historia critica philoso- 
phiae (Leipzig 1742-1767). 
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expounded*!. However, large sections of the chapter are given up 
to the same detailed polemical survey that occupies most of Moréri 
and Bayle. At the end of the chapter, Pufendorf is referred to as a 
further source of information. Brucker was to be distinguished 
later as one of Diderot’s frequent sources for articles in the 
Encyclopédie, and was to provide almost exclusively the material 
for the article ‘Hobbisme’. 


5. Incidental references to Hobbes 


General. Before approaching those treatises which make a sys- 
tematic analysis of Hobbes, and found a wide reading public in 
eighteenth century France, we shall note briefly those French 
works, or works translated into French, which show some 
influence by Hobbes or present some reference to him. 

Elie Merlat. Merlat, a Calvinist professor of theology at 
Lausanne, a Protestant divine rightist and an adversary of Jurieu, 
quotes Hobbes in his Traité du pouvoir absolu des souverains”, 
which attempts to vindicate the personal rule of Louis xiv. But 
Hobbes’s influence is not significant here. 

Samuel Clarke. Clarke’s Of the existence and attributes of god 
was translated into French in 1717. Twenty pages cover 
Hobbes’s political doctrine which Clarke attempts to refute. The 
work is reviewed in the Journal des savants, 16 August 1717, 
and reference is made to Clarke’s attack on Hobbes. 

J. G. Heinecke. Heineck’s celebrated work on natural law, his 
Elementa juris naturae et gentium**, was translated into English 
and French and refers in general terms to Hobbes’s system of 
absolutism*®. 


31 ibid., v.145-199. Hobbes’s poli- 34 Elementa juris naturae et gentium, 
tical doctrine is contained in para. Geneva 1744. Translated into English 
xxiii of this chapter. by George Turnbull as The Law of 

82Cologne 1685. nature and nations, London 1763 

33 À Demonstration of the being and (French translation, 1738). 
attributes of god, 1706. Translated into 35 Heinecke, 1. iii.73. 


French by M. Ricotier as De l’existence 
et des attributs de dieu, Amsterdam 
1717. See ii.125-146. 
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Leibniz. Leibniz accuses Pufendorf of adopting Hobbes’s 
(supposed) view that all morality depends on the arbitrary will of a 
physical superior, in his Jugement d'un anonyme sur l'original de 
cet abrégé (i. e. De officio hominis et civis)§*, translated?” into French 
by Barbeyrac®s. 

Gilbert Burnet. Burnet’s History of his own time appeared 
posthumously in English, 1724-1734, and was translated into 
French**. A short résumé is given of the Leviathan: ‘He [Hobbes] 
thought interest and fear were the chief principles of society and 
he put all morality in the following that which was our own 
private will or advantage. He thought religion had no other 
foundation than the laws of the land, and he put all the law in the 
will of the prince or of the people, for he wrote his book at first 
in favour of absolute monarchy, but turned it afterwards to 
gratify the republican party. These were his true principles, 
though he had disguised them, in order to catch unwary readers’*°. 


6. Systematic refutations of Hobbes. 


Pufendorf. One of the most thorough analyses of Hobbes 
available to francophones in the eighteenth century was Barbey- 
rac’s translation of Pufendorf’s manual of natural law‘. Amply 
supplemented with footnotes by Barbeyrac, this treatise, together 
with making a comprehensive survey of natural law, the greatest 
since that of Grotius, analyses in the closest detail passages from 
Hobbes on his doctrine of natural law and theory of the state. 


36 translated as Les Devoirs de 
l’homme et du citoyen. 

37 the letter first published 1709. 
This edition published Amsterdam 
1716, in Les Devoirs de l’homme et du 
citoyen. 

38 Leibniz attacks Pufendorf. Bar- 
beyrac edition cited in note 37, pp.460- 
461, 462, 465. Barbeyrac defends 
Pufendorf against these accusations, 
p-462. 

39 Histoire des derniéres révolutions 


d’ Angleterre, La Haye, 1725. 


40 History of his own times (London 
1838), p.128. 

41 De jure naturae et gentium, Lund 
1672; Frankfurt 1694; Amsterdam 
1698; Frankfurt 1706, 1734. Trans- 
lated by Barbeyrac as Le Droit de la 
nature et des gens, Amsterdam 1706, 
1708, 1712; Basle 1732; Amsterdam 
1734; London 1740, 1744; Basle 1750; 
Leiden 1759; Basle and Leiden 1771. 
The 1740, 1744 and 1759 editions 
contain three discourses by Barbeyrac. 
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Noteworthy is Pufendorf’s remark in his preface to the Latin 
edition, that those most prompt to vituperate Hobbes are generally 
those who are least acquainted with his works: ‘Quanquam et 
illud non raro contingere videas, ut ab illis maximo cum super- 
cilio condemnetur, abs quibus minime lectus fuit, aut intellectus’#. 

Pufendorf himself, far from always finding nothing but faults 
in Hobbes’s system, is among the forefront of his admirers on 
certain points, and constructively does justice to the English 
philosopher throughout his tract. 

Cumberland. After Pufendorf, the most important source to 
Frenchmen of detailed analysis of Hobbes in the mid-eighteenth 
century was probably Cumberland, although he was not trans- 
lated into French until 1744. His Latin tract might well have 
remained little known in France, and been forgotten, except by 
the erudite, like other seventeenth century natural law treatises, 
were it not for the fact that Barbeyrac, already famous for his 
translations of Pufendorf and Grotius, undertook to turn it into 
French. The result was a natural law treatise perhaps second in 
stature to those of Grotius and Pufendorf, but nevertheless fre- 
quently referred to in the eighteenth century as a widely approved 
source of natural law doctrine, although unfortunately less fre- 
quently mentioned for its careful analysis and general repudi- 
ation of Hobbes. The original Latin treatise, although dated 
1672, was in fact published in 167145, and had no connection with 
Pufendorf’s De jure naturae et gentium, published in 1672. How- 
ever Pufendorf appears to have analysed Cumberland carefully, 
subsequently to 1672, and later editions of his treatise do in fact 
make reference to Cumberland’s work. Barbeyrac’s footnotes to 
Cumberland are sparse compared with those in his translations of 


42 Pufendorf, De jure naturae et 


contains his own notes, plus those of 
gentium, Lund 1672, Preface, p.[3]. 


the English translator. The French 


43 translated by Barbeyrac as Traité 
philosophique des lois naturelles, Paris 
[Amsterdam] 1744. Translated from 
Latin into English as 4 Treatise of the 
laws of nature, by John Maxwell (Lon- 
don 1727). Barbeyrac’s translation 


56 


version republished Leiden 1757, as 
Les Lois de la nature expliquées. 
44 the work is more a critique of 
Hobbes than a manual of natural law. 
45 see John Laird, Hobbes (London 
1934), p.275. 


THE INFLUENCE OF HOBBES AND LOCKE 


Pufendorf and Grotius, and make only a few notable comments 
on Hobbes**. But Cumberland’s work itself easily remedies this 
deficiency, and its penetration of Hobbes is as systematic as 
Pufendorf’s, although both writers tend occasionally to fall into 
the same errors as most contemporary analysts of Hobbes*’. 


7. Works influenced by Hobbes 


Bossuet. The influence exercised by Hobbes on Bossuet’s 
Politique tirée des propres paroles de écriture sainte*®, has been 
debated by various writers. Lanson has stressed extensive 
influence“, and R. Gadave gives a number of citations from 
Bossuet showing virtually undeniable influence on Bossuet’s 
view of man’s naturally bellicose nature. However, Derathé 
tends to be more restrictive in his view, and in the light of evi- 
dence more recent than that of Lanson and Gadave, notes that 
Hobbes’s influence on the French prelate is probably less than has 
frequently been suggested®!. In any case, Bossuet makes no ex- 
plicit reference to Hobbes in his treatise, which can safely be 
considered to have done little, if anything, to further knowledge 
in France of Hobbes’s type of absolutism. That of Bossuet is 
totally different, being based chiefly on the Church’s standard 
interpretation of natural and divine law, z. e. admitting in theory of 
popular institution of the sovereign, and universal natural law, 
but interpreting natural and divine law to allow subjects no right 
of resistance to the sovereign, except in a few extreme cases. This 
system is sustained by scriptural citation and conforms with the 
accepted pattern of divine right doctrine, making God and not the 
people (as in popularist and liberal theory) the original source of 


46 Cumberland, Traité philosophique 49in his Bossuet (Paris [c. 1900]), 


des lois naturelles, 1. xxx, notes 4, 7, 93 
IX. ix. note I. 

47 no writer in our period criticizing 
Hobbes appears fully to recognize his 
meaning of injustice. 

48 written in the period 1679 to 
1709, and not completed. 


p-198. 

50 R, Gadave, Thomas Hobbes et ses 
théories du contrat social et de la sou- 
veraineté (Toulouse 1907), p.243. 

51 Jean-Jacques Rousseau et la science 
politique de son temps (Paris 1950), 
p-183, n. I. 
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sovereignty: ‘Per reges Deus regnat.’ Bossuet’s library contained 
some of Hobbes’s works. 

Pierre Sylvain Régis. Régis’s, Système de philosophie"? appeared 
in 1690. Its section ‘La morale’ in tome three derives essentially 
from Hobbes, and perhaps Spinoza, but with some major differ- 
ences. Hobbes is never mentioned by name. 

The basic natural law prescribes that man seek peace by all 
available peaceful means, and failing these, by recourse to war. 
Régis goes on to list fifteen natural laws which are obviously 
derived from Hobbes®. Natural laws are god-given to man for 
his self-conduct®*. He or those to whom a number of individuals 
submit their wills, thereby acquire right over them, because this 
cession involves a cession of the right of resistance. This is the 
only way in which rights can be transmitted. Those submitting 
their right of resistance are called subjects and those receiving the 
renunciation are called sovereigns55. Men form civil society for the 
sake of public safety, and to make this process feasible, the force 
of the state must be so great that men lose more than they gain by 
disobedience to civil law. The state should therefore be absolute 
and powerful enough to punish transgressors of its laws5. 

It is impossible to alienate one’s right of self-defence. Thus 
there would be no obligation to obey if the state ordered one to 
kill one-self. This does not limit the absolute authority of the 
state, for although one could not have made a promise which one 
would later be unable to fulfil, there would be others capable of 
executing the sovereign’s orders®’. It is the task of the state to 
control divine worship, that is, the ceremonies by which God 
should be honoured**. Subjects have this surety against an 
absolute sovereign, that although he can do them harm, he can 


52 Pierre Sylvain Régis, Systéme de 55 ibid., pp.448-449. Cf. Du C., ch. 
philosophie, iii.412. Cf. Du citoyen, 5, para. 11. 


1. ii. 56 ibid., p.452. 

53 ibid., pp.412-420. Cf. Du citoyen, 57 ibid., p.452. Cf. p.460. Cf. also 
linge Du C., ch. 6, para. 13. 

54 ibid., p.427. 58 ibid., p.454. 
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do nothing to them contrary to natural law without offending 
god. 

In each civil society, one or a number of persons have over the 
subjects as much authority as each individual had over himself in 
the state of nature. No sovereign power can be limited, for any 
limited body is subject to a superior, and so finally there must be 
some body in the state which has no superior, and that body is 
the sovereign’. 

The power of the sovereign is not only constituted by the 
making of contracts, each with everyone, but by a donation of 
right to the sovereign, who cannot oblige himself to any body, 
not even the people, who cease to be the people when they have 
ceded their sovereigntyf1. 

Subjects are subject to the laws of god and the sovereign, but 
the sovereign is accountable for his actions to god alonef?. The 
obligation of slaves derives from nature, that is, from force. The 
obligation of subjects derives from convention alone in a political 
state, and in a despotic state arising from conquest, from both 
convention and nature; from the latter because of the superiority 
of the conqueror’s strength, and from the former through the 
establishment of a contract or the tacit acceptance of its existence®*. 
Injury lies in action or omission to act, whereby one retracts a 
right already ceded**. Injury and injustice differ. Injustice is 
relative to civil law, while injury concerns only natural law and an 
agreement made with a particular person. Injustice therefore affects 
everyone, but injury may affect one person and not another‘. 

It is from the De cive and not the Leviathan that Régis draws 
exclusively in his section on moral law. But there is one significant 
difference from Hobbes. Natural law in Régis’s doctrine is the 
traditional universal code of morality, and not the utilitarian code 


rh, p.455. CE Du Co ch. 14, 62 ibid., p.463. 
para. 10. 63 ibid., p.469. 

60 ;hid., p.456. Cf. Du C., ch. 6, 64 ;hid., p.473. Cf. Du C., ch. 3, 
para. 18. para. 3. 

61 ibid., p.458. Cf. Du C., ch. 6, PEN D A7 An a O (lok “Ee 
para. 20. para. 4. 
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which it is for Hobbes. In this way, the sovereign is subject to 
natural law, although how this can secure subjects from ill-rule 
by an absolute sovereign, as Régis suggests, is difficult to deter- 
mine. It seems possible that Régis may have been unaware of 
Hobbes’s remarks to the effect that the natural laws he gives 
are not truly laws, but merely advisory prescriptions, so that the 
morality which appears at points in his doctrine to be universal, 
is no more than a collection of principles accepted by a majority 
as being of advantage under most circumstances. 

Like Hobbes, Régis fails to note the contradiction in claiming 
that one may alienate one’s right of resistance, but not one’s right 
of self-defence, as if the two were not tantamount to precisely the 
same thing. 

If natural law is universal, then the natural law that faith should 
be kept appears valid as a foundation for the keeping of the con- 
tract. But in Hobbes’s works, there is only a semblance of this 
safeguard, which is finally superfluous if one considers all auth- 
ority to be based ultimately on superior force, rather than consent. 

Régis does adopt from Hobbes the Englishman’s notion of 
injustice, with its purely legal connotation of right and wrong, 
but it is not apparent that he likewise came to comprehend 
Hobbes’s clearcut distinction between legality and morality. 
What is most noteworthy in Régis’s adaptation from Hobbes is 
the fact that the laws of nature can be accepted as universal, as 
here, without there being any significant changes in the rest 
of Hobbes’s doctrine, which relied largely for its polemical 
acceptability on an exterior guise of traditionally accepted moral- 
ity. But had Régis used Hobbes in more depth and adapted the 
‘right of force’ theory to his system, then he might have found 
greater incongruity between his own theories and those of 
Hobbes. Some passages are quoted verbatim from Hobbes, but 
Régis nowhere acknowledges him as his source. 

The anonymous Essais de morale et de politique. The writer of 
the Æssais de morale et de politique published anonymously in 


66 cf. Du C., ch. 3, para. 33. 
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Lyons in 1687 openly admits to being influenced by Hobbes. 
The writer notes in the introduction: ‘L’on ne fait pas difficulté 
d’avouer que l’on ait suivi dans ces Æssais les principes d’Hobbes, 
auteur anglais, dans son livre De cive’. The work derives closely 
from Hobbes. 

Desbans, Les Principes naturels du droit et de la politique". No 
admission is made by the writer of his sources, but Desbans’ work 
does in fact derive largely by plagiarism from the Essais de morale 
et de politique, and consequently to a large extent from Hobbes. 
However we shall not attempt here to disengage Desbans’s own 
interpretation from that of his model, but shall assume for the 
sake of analysis that Desbans alone is the writer with whom we 
are dealing. There is often little difference from Hobbes. 

The state of nature is that of a war of all against all**. Man must 
never undertake war unless it is more expedient to do so than to 
remain in a state of peace. The aim of war must be the securing of 
peace®®. Reason dictates that one renounce one’s natural right to 
everything”. 

Civil society is formed when each agrees with every other to 
obey the majority or the person to whom command will be 
deferred. An individual can contract with an entire people, because 
the people is a unified moral person. But an individual cannot 
contract with the multitude, but only singly with its members, 
for the multitude has no corporate will”. 

In forming civil society, individuals have given up to the 
monarch their right to judge, therefore they can never judge him. 
To punish someone is to use one’s strength against him, therefore 
he that has no strength cannot punish. Subjects have agreed to 
use their strength only according to the will of the sovereign, 
thus they have no strength but that which they hold from him. 
But he does not grant them strength to be used against him, 


67 Les Principes naturels du droit et Gariri joshi: (Oi, Din (Cx Cie 2 
de la politique, first published 1715. para. 2. 


Edition referred to Paris 1765. 70 :bid., p.32. 
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therefore they can have no such strength, and so cannot punish 
him??. 

How can the monarch be deemed to have acted unjustly, unless 
one judges him to have done so? But the subject has renounced 
his own private judgment, in order to be guided by that of the 
sovereign. Who is to judge between subjects and sovereign? Not 
the subjects, for the sovereign can have no judge or superior. 
Thus the difference can never be decided and the subject will 
always be obliged to obey’’. 

Some things can never be deemed good; for example, that 
which is forbidden by natural law and positive divine law. Other 
things may be good or bad, according to circumstances. A subject 
must never obey the sovereign if he commands anything contrary 
to natural law or positive divine law, for these laws are superior 
to positive law”. 

In matters of simple or indubitable knowledge, we may form 
our own judgments of right and wrong, and obey civil law 
accordingly, but in matters of more complex knowledge, we must 
obey the sovereign without question. If the sovereign orders us to 
kill an innocent man, we must do so, and in doing so, we are not 
responsible ourselves for our action’. 

The deviation from Hobbes at points would appear to be the 
result of Desbans’s use of Hobbes through his intermediary, 
rather than through any conscious effort to improve on Hobbes’s 
doctrine. ‘Those sections, therefore, which deal with the subject’s 
inability to judge or punish the sovereign, or deem him to have 
acted unjustly, appear to derive from Hobbes, but with such dis- 
tortion that all logical argumentation, which was found in Hobbes 
at least, is completely lost. Moreover, the contradiction is evident 
between a statement that a subject can never judge the sovereign, 
and another statement that a subject may refuse to obey the 


78 1bid., pp.22-23. Cf. Du C., ch. 6, para. 13. 

para. 20. 75 ibid., pp.54-56. Cf. Du C., ch. 12. 
73 ibid., pp.29-30. para. 2. 
74 ibid., pp.53-54. Cf. Du C., ch."18, 
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state’s commands if he finds them contrary to natural law or 
positive divine law. Both propositions cannot stand together. 
Moreover, if the subject is allowed to obey the state when matters 
of simple and undoubted knowledge are concerned, but not where 
complex knowledge is involved, then Desbans does not consider 
the problem of who is to distinguish between these two forms of 
knowledge. He implies that the subject must make the decision, 
yet this might establish a precedent for all civil disobedience if 
demarcation between the two types of knowledge is to be arbi- 
trarily determined. Desbans goes on to mingle this notion with 
something vaguely resembling the doctrine of passive obedience, 
but the form which it assumes here is completely distorted. 
Finally, one passage in Desbans is worthy of quotation and dis- 
cussion: “Tous les particuliers qui composent une société civile en 
la formant se sont défaits de leur volonté, et Pont mise, pour 
ainsi dire, entre les mains de cette société, ou de celui qui la repré- 
sente, en s'engageant à ne vouloir que ce qu’il voudra. Or s’ils 
ne peuvent se servir de leur volonté que dépendamment de celle 
de leur prince, ils ne peuvent donc jamais lui désobéir. Enfin, la 
volonté du prince contient celle de tous ses sujets. C’est pourquoi 
ils sont censés et ils doivent vouloir tout ce qu’il veut."6. 

This assumes that the original alienation of individual wills to 
the sovereign is both real and feasible as an alienation for the 
future, as well as for the present. But if this were possible, as we 
have observed elsewhere, then there would be complete preclusion 
of free will in all subjects and they would become pure automata. 
Discarding this impossible hypothesis, it follows that all subjects 
retain free will and therefore the original alienation was purely 
imaginary. It is in this manner that it may be argued that the 
social contract is a pure fiction in Hobbes’s system, perhaps in- 
troduced to give his doctrine a semblance of respectability, and 
also to establish the existence of the state as an unequal superior. 
But Hobbes does not actually deny that the will may be alienated 


76 ibid., p.28. 
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for the future, and at times, even appears to assume that by the 
contract, the alienation zs real, and hence we have the impression 
of an absolute sovereign, and that quality which we have earlier 
characterized as ‘psychological’ absolutism. Desbans makes a 
claim for the impossible in a like manner: ‘Ils [les particuliers] ne 
peuvent donc jamais lui désobéir’. Theoretically, therefore, civil 
disobedience becomes an impossibility. Hobbes is forced to admit 
that it is possible, but that disobedience is inexpedient. Practice 
and theory therefore diverge widely over this point. 

Spinoza. Closely linked with Hobbes in the eyes of many 
eighteenth century critics was Benedict de Spinoza, whose Trac- 
tatus theologico-politicus (1670)? was translated into French as 
La Clef du sanctuaire, in 167878. Although he never mentions 
Hobbes, Spinoza’s system of the state is closely based on that of 
the English philosopher, however with certain differences. 


8. Books on writers and their works 


Nicéron. Amongst encyclopaedias listing famous writers, 
Nicéron’s Mémoires pour servir à l’histoire des hommes illustres 
dans la république des lettres, is probably the most outstanding in 
France in the first half of the eighteenth century. The synopsis 
which it gives of the Leviathan” is that which Bayle translates 
from the Vita in the Dictionnaire®, and which is taken up again 
by Barbeyrac in his Préface to his translation of Pufendorf’s 
major treatise. 


8. Availability in France of translations of Hobbes 


Figures are difficult to ascertain for the availability of Hobbes’s 
works in France. Bossuet is known to have possessed several 
editions of the De cive and the Leviathan. 


77 more important for Spinoza’s 79 Paris 1724, iv.75-76. 
political doctrine than his unfinished 80 see note 24. 
Tractatus politicus, 1677. 8lsee Alfred Rébelliau, Bossuet 


78 translated by Gabriel de Saint- (Paris 1922), p.97. 
Glain as La Clef du sanctuaire, Cologne 
and Amsterdam 1678. 
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The Diffusion of Locke’s political theories in French 
political thought before 1735 


z. The English and French publication of Locke’s 


political treatises 


The first and second treatises. In 1690, shortly after the Orangist 
revolution in England, John Locke’s Two treatises of civil govern- 
ment appeared in London. It contained in the first tract a detailed 
refutation of the absolutist theories of Robert Filmer,? also to be 
rejected in writing by Tyrrell and Algernon Sidney’. The second 
and by far the most important of these two dissertations was 
translated into French by David Mazel in 1691, as Traité du 
gouvernement civilt; however the first treatise remained untrans- 
lated. The French translation omits the first chapter of the English 
version, since it links the rest of the work with the foregoing 
refutation of Filmer, contained in the first tract. 

Translation. One problem still remains to be solved concerning 
the French version of Locke. The translation by Mazel, a Hugue- 
not clergyman living in Holland, was that which was used, with 
some alterations, for all subsequent French editions. Le Clerc, 
the editor of the Bibliothèque universelle, produced an abrégé, 
based on the English original of both of Locke’s treatises on 
government, in the December 1690 number of his journal’, so 


1 1690, 1694, 1698, 1713, 1728, 1764, 

1772; Dublin 1779. Abridged edition 
under the title Of civil polity, London 
1753- 
Er Robert Filmer’s chief work was 
Patriarcha, written between 1635 and 
1642, and first published in 1680. 

3 Sidney, Discourses upon govern- 


CI/5 


ment, 1698. Translated into French by 
P. A. Samson, 1702. 

4 Amsterdam 1691; Geneva 1724; 
Brussels 1749, 1754; Amsterdam 1755 
(at the instigation of the Jansenists); 
London and Paris 1783. 

5 Bibliothèque universelle et his- 


torique (1690), Xix.559-591. 
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that through this medium the work became known to French 
non-anglophones before the publication of Mazel’s translation of 
1691. There is evidence to indicate that a second French trans- 
lation of the second treatise was intended not long after Locke’s 
death in 1704. Le Clerc, in his Eloge historique de Locke, published 
in the Biblioth éque choisie in 1705, writes of the work: ‘Nous en 
aurons une édition anglaise beaucoup plus correcte que les pré- 
cédentes, aussi bien qu’une meilleure version frangaise’. 

In the Avertissement of the fifth French edition (1755), the 
editor draws attention to this remark: ‘Pai, pour cet effet, revu 
sur la cinquiéme édition anglaise en grand 8 faite a Londres en 
1728, la traduction dont a parlé M. Le Clerc. J’y ai fait plusieurs 
corrections, j'en ai changé quelques expressions louches et qui ne 
rendaient pas la pensée de l’auteur, et quelques autres qui sen- 
taient le pays du traducteur”. 

But the 1755 edition contains merely a modified version of 
Mazel’s translation, and not a totally new translation, as might 
seem to be expected. Nor did a new English edition appear shortly 
after Le Clerc’s note of 1705. The next English edition did not 
come out until 1713. New English and French editions alike 
appear to have been held up by Locke’s death in 1704, and the 
French version indefinitely. We might suggest that it was to 
be done by Locke’s friend Coste, the translator of the Essay 
concerning human understanding. 

Coste and a possible second translation. Peter Laslett, in his 
edition of the Two treatises of government,’ writes in detail of the 
English version of the treatises, known to have been possessed 
by Coste, now known as the Christ’s master copy®, and considered 
to be similar to Locke’s own missing master copy. Some of the 
annotations in the Christ’s copy are by Locke, but most are 
written in Coste’s hand. This leads to the tentative hypothesis 


6 Bibliothèque choisie (1705), vi.342 fi. ? this copy is of the third printing 
7 edition of Amsterdam 1755. (1698). 
8 London &c. 1965. (First published 

1960). 
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that Coste possessed the second master copy, complete with 
Locke’s annotations, for the purpose of producing, himself, a 
new translation, better and more authentic than that by Mazel, 
who probably had no contact with Locke in making his version”. 
Locke’s own master copy may well have been intended for the 
new English version mentioned by Le Clerc, who was no doubt 
in touch with both Locke and Coste. Coste’s copy of the two 
treatises may not have been bequeathed to him as has been 
suggested: ‘The letter of La Motte quoted in footnote 19 to p.22 
above presumably implies that a second more authentic copy 
[than the Christ’s copy] did exist, otherwise Coste would surely 
never have had the Christ’s copy bequeathed to him”. 

In other words, Coste was in possession of the second master 
copy at the time of Locke’s death in 1704, using it to prepare for 
the new translation. It remained in his possession upon Locke’s 
death, and in spite of the note by the editor of the 1755 edition, 
it seems likely that the new translation which Le Clerc was ex- 
pecting in 1705, was never even made, or if it was, was never 
published, and is now lost to posterity. But this supposition, for 
want of evidence, seems unlikely ever to be validated. Certainly, 
the year after Locke’s death, Le Clerc still expected the new 
English edition and the new French ‘version’. 


2. General journal references to Locke’s treatises 


The Dutch journals. Journal references to one or both treatises 
prior to 1735 appear chiefly to date from around the time of 
original publication or translation. Le Clerc’s résumé became an 
authoritative source for some, and Barbeyrac is amongst those 
who later refer to it. Other mentions appear to have been less 
comprehensive. The Bibliothèque universelle mentions the work 


10 e.g. Mazel uses souveraineté in the it is occasionally found elsewhere in 
translation, although Locke would his works. 
appear deliberately to avoid use of the 11 see Laslett, p.164, n. 2. 
word sovereignty in the Second treatise; 
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in vol. xiii, 16892. Basnage de Beauval, in his Histoire des ouvrages 
des savants, reviews the second tract in vol. viii, 1691“, 
and vol. iv of the same year contains a brief analysist5. 
The first part of Locke’s work, his repudiation of Filmer’s 
patriarchal theories, since it remained untranslated, was to be 
little known in France, except through Le Clerc’s abrégé and 
Barbeyrac’s occasional references to Filmer and to Locke’s refu- 
tation, in his footnotes to his translation of Pufendorf’s De jure 
naturae et gentium'®, 


3. The encyclopaedias 


Moréri. The 1716 edition of the Supplément to Moréri’s Grand 
dictionnaire historique” presents an article on Locke derived 
entirely from Le Clerc’s life of Locke in the Bibliothèque choisie’. 
The same article, which is uninformative on the treatises on 
government, appears in the Dictionnaire itself in 1718 and in the 
editions of 1732, 1740, 1759 and consequently disappears from the 
Suppléments. Curiously enough, it is dropped from the editions 
of 1735 and 1749. 

Bayle. Bayle’s Dictionnaire appears to have been slower to 
take upon itself to devote any pages to Locke. However, when it 
does, the resulting article is considerably longer than that in 
Moréri, although deriving chiefly from the same source!®. But 
there is little on Locke’s two political tracts of 1690, although 
part of the preface to the work is cited. 

Brucker. Brucker, who was to prove for Diderot so thorough.a 
source of information on Hobbes, makes no comment on the 
treatises in question in his Historia critica philosophiae other than: 


12 Bibliothèque universelle (1689), 
xiii.140 ff. 

18 Basnage de Beauval and Bayle 
were not, as Le Clerc was, conversant 
with the English language. 

14 Histoire des ouvrages des savants 
(1691), viii.33. 

15 ibid. (June 1691), iv.457-465. 

16 considering the quality of Bar- 
beyrac’s footnotes in this work, the 
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few references made to Locke do not 
form more than a fractional part of the 
whole. 

17 (4716), xi. 

18 Bibliothèque choisie (1705), vi.342 


19 Chauffepié, Supplément to the 
Dictionnaire historique et critique (1753), 
iii. 100-106. 
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‘Prodiit quoque eodem anno [1690] liber De imperio civili qui 
Gallica quoque veste comparuit, in quo despotismo absoluto 
nervos incidere studuit’ (v.607). 


4. Penetration in France 


General. Already it is perhaps apparent that compared with 
Hobbes, the Locke of the essays on government was comparative- 
ly unknown on the continent before 1735. It was not until 1783 
that a French translation of Du gouvernement civil was actually 
published in France. With its liberal and republican leanings, it 
would obviously meet with little sympathy amongst French 
authorities, so long, especially, as the Jesuit order prevailed in the 
universities and other influential circles. The Jansenists, on the 
other hand, found liberalism a political weapon to suit their ends, 
and it was at their instigation that the 1755 edition of the second 
treatise was published in Amsterdam. A few more years, and with 
the dissolution of the Jesuit order (1764), the way lay more open 
towards the spread within France of political tracts of republican 
inclinations. But the strong link between absolute monarchy and 
Jesuits in France no doubt did much to prevent Locke from 
being widely read in France for most of the eighteenth century, 
as far as his two political treatises are concerned. Significant in this 
respect, is the following post-1789 comment: ‘La nouvelle édition 
des Œuvres de Locke est desirée depuis longtemps. Il n’en existe 
aucune uniforme, belle et complète de toutes ses œuvres. Le 
gouvernement despotique avait empêché qu’on ne connût 
beaucoup son Traité du gouvernement civil”®. 

No doubt, however, the work was widely read immediately 
after its publication, both in English and French, on the Con- 
tinent, if not in France itself: ‘C’est l'Evangile du jour à présent 
parmi les Protestants”?1. 

But Bayle does not seem to have shared this view with the 


20 Du gouvernement civil (Paris Pan 21 Bayle, in a letter to Minutoli, 24 
ui. In Avis des éditeurs (in principio). November 1693. 
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Protestants he mentions and in fact, his Avis important aux 
réfugiés sur leur prochain retour en France contains in part a 
refutation of Locke’s Whig doctrine”. 


5. Jurieu 


Liberal thinkers like Jurieu were concerned with how much 
right an individual had to his own life, and therefore how much 
authority one could, by renouncing this right, establish over 
oneself in the hands of the sovereign authority. The chief point of 
discussion centred on whether one had a limited or absolute right 
over one’s own person, and therefore whether a sovereign should 
have limited or absolute power over the lives of his subjects. 
It is on this question that the closest link of similarity may be 
found between Jurieu’s Lettres pastorales and Locke’s second 
Treatise of government. Cf. Jurieu: ‘Nous ne sommes point les 
maitres absolus de notre vie, ni de celle de nos femmes et de nos 
enfants, ni même de leur liberté. Or l’on ne peut donner ce que 
l’on n’a pas. Et par conséquent, un peuple ne peut donner à son 
souverain un pouvoir sans bornes sur les biens, sur la vie et sur 
la liberté de ses enfants”. Cf. Locke: ‘Personne ne peut donner 
plus de pouvoir qu’il n’en a lui-méme, et celui qui ne peut s’6ter 
la vie, ne peut, sans doute, communiquer a un autre aucun droit 
sur elle, 

But the theme may be attributed to a common source topos 


and therefore does little to suggest a close link between Jurieu 
and Locke. 


22 (Amsterdam 1690), pp.89-120. 

23 Lettres pastorales, xvie lettre, 
‘De la puissance des souverains’ 
(Rotterdam 1688), p.126. Cf. ibid., 
p.123: ‘Car un peuple n’a pas le droit 
de se détruire soi-même, les hommes 
ne sont pas maîtres de leur propre vie, 
et Dieu seul en est le maître. Il n’est pas 
au pouvoir des hommes de se tuer 
eux-mêmes. Ils ne sauraient donc 
donner à leurs rois le pouvoir de les 
tuer et de les perdre lorsqu'ils sont 
innocents’. Cf. xvire Lettre, p.130: 
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‘Puisque les peuples donnent aux 
souverains leur autorité, et que per- 
sonne ne peut donner ce qu’il n’a pas, 
il est clair que les peuples peuvent bien 
donner à leurs maîtres un pouvoir 
absolu, mais ils ne sauraient leur don- 
ner un pouvoir sans bornes, car les 
hommes n’ont pas sur eux-mêmes ce 
pouvoir sans bornes’. 

24 Du G. C5 chog, para. os CE ibid: 
ch. 3, para. 3; ch. 10, para. 2; ch. 13, 
para. 10; ch. 14, para. 4. 
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6. Specific Journal references 


Bibliothèque universelle et historique (Amsterdam 1690), xix. 
Significant in the review of Locke in vol. xix of the Bibliothèque 
universelle, is above all the fact that it gives a synopsis of the first 
of the two Treatises of government, as well as of the second. The 
first of these need not concern us here, however. 

The abrégé given of the second part emphasizes certain aspects 
of the work, omitting others: 

Absolute rule by one man who is judge in his own cause and 
governs arbitrarily is no morally legitimate form of rule. If one 
is obliged to obey such a ruler at all times and without question, 
then one is in a worse state than that of nature, where one is under 
no obligation to submit to anyone in this way?>. Civil liberty is in 
being subjected to no legislative authority, but that constituted 
by the people’s consent?*. Perfect slavery involves total sub- 
mission to the arbitrary will of another. No one can sell one’s 
freedom to this extent, for this would be to sell one’s own life of 
which one is not the master. But subjection of a man to slavery is 
legitimate if he has deserved to lose his life, for if he finds his 
position unbearable, he has the power to bring about his own 
death by disobeying?’. The legislative authority which is estab- 
lished by the people is superior to the other powers of state while 
civil society subsists; but being instituted by the people, they 
may change or abolish it should they find it acting contrary to 
the ends for which it was created. It may be said that ‘la souveraine 
autorité always belongs to the people, although they do not 
exercise it while the government lasts, but only when the funda- 
mental laws of the state are violated?*. A conqueror in a just war 
has an absolute right to the lives, but not the property of those 
defeated by him”. The government collapses when the legislative 


25 Bibliothèque universelle Amster- 27 ibid., pp.578-579. Cf. Du G. C., 
dam 1690), xix.576. Cf. Du G. C., ch. ch. 3, para. 2. 


6, para. 14. 28 ibid., p.582, Cf. Du G. C., ch. 12, 
26 ibid., p.578. Cf. Du G. C., ch. 3, para. 1. 

para. 1. 29 thid., p.585. Cf. Du G. C., ch. 15, 
para. 6. 
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body is ruined by internal or extenal disorder. Whatever might 
be said of the inviolable rights of kings, people severely oppressed 
will always rebel as soon as they are certain of being able to do so 
safely®!. Rebellion can well be prevented by the people’s power to 
change the legislature. Rebellion is action contrary to the auth- 
ority of the law. Those, therefore, who attempt to rule arbitrarily 
are rebels. Barclay is refuted on the manner in which tyrants 
should be opposed®. People and arbitrary rulers enter a state of 
war with each other, when all justifiable remonstrances by the 
people fail to bring success**. 

Le Clerc’s précis derives largely verbatim from Locke, and is 
taken from the English version. Mazel’s French translation had not 
yet appeared when vol. xix of the Bibliothèque universelle was 
issued. The précis was accurate, and no doubt was successful in 
disseminating on the Continent, some knowledge of both of 
Locke’s treatises. It is explicitly referred to once by Barbeyrac in 
his footnotes to Pufendorf’s Droit de la nature et des gens**. 

Bibliothèque universelle (May 1692). In the May 1691 issue of 
the Bibliothèque universelle, there appears a brief article by Le 
Clerc on the preface to the 1691 Mazel translation of Locke’s 
second Treatise of government*5. It notes that the preface is by a 
friend of Locke’s and not by Locke himself. 

Histoire des ouvrages des savants (June 1692). A nine-page 
review of Mazel’s translation appears in vol. iv of the Histoire des 
ouvrages des savants (June 1691). The writer notes the stress 
Locke places on the citizen’s right to judge the government for 
himself: ‘Il [Locke] soutient qu’il est permis de se faire justice à 
soi-même quand on se sert du pouvoir des lois pour autoriser des 
injustices. Et il n’en établit d’autre juge que la conscience de 
l’opprimé, sauf à lui à en rendre compte à Dieu. Tout serait 


30 ibid., p.587. 34 (Amsterdam 1712), IV. iv.4, n. 3. 
31 ibid., p.589-590. 35 Bibliothèque universelle. (May 
32 ibid., p.590. Cf. Du G. C., ch. 18, 1691), pp.263-265. 

para. 16. 
sebid. por Ch DUG CG che 18, 

para. 17. 
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bientôt bouleversé si chacun en pouvait ainsi appeler devant 
soi-même”5. 

In spite of the disadvantages of the state of nature, such a state 
would be preferable to a civil society subject to arbitrary rule. The 
people would be slaves and such a form of government would 
automatically be void as being contrary to the ends for which 
civil society was instituted?’. The writer goes on to assume that 
Locke establishes the traditional people/government relationship, 
that of contract’. ‘Puis revenant aux états réduits sous de certaines 
formes de gouvernement, l’auteur examine en quel cas le contrat 
entre le roi et la nation est dissolu’’*. 

As I have remarked earlier, in chapter 11, Locke appears de- 
liberately to replace the contract relationship with a trustor/ 
trustee one between people and government. 

Locke notes, the writer continues, that resistance to abusive 
government should not be left until it is too late for there to be 
any hope of success*®. The problem lies in determining who shall 
be judge of the government’s conduct”. 

The abrégé is brief and relies less on the actual wording of the 
text than does that by Le Clerc. The chapters on property and 
parental rights are entirely omitted from mention. 

Nouvelles de la république des lettres (February 1705). Subse- 
quent to Locke’s death in 1704, a letter by Coste dated 10 Decem- 
ber 1704 appeared in the February 1705 edition of the Nouvelles 
de la republique des lettres. It takes the form of a panegyric life of 
Locke. Reference to the Second treatise is minimal“. It is noted 
that Locke’s will bequeathed to the Bodleian library, Oxford 
‘deux traités sur le gouvernement civil’, together with other 
works. In his will Locke openly admits for the first time the 
authorship of this previously anonymous work. 


36 Histoire des ouvrages des savants 40 ibid., p.464: ‘Le noeud de la 
(June 1691), p.460. difficulté est de savoir qui sera juge des 

37 ibid., p.461. entreprises du prince’. 

38 zhid., p.464. 41 Nouvelles de la république des 


39 ibid., p.464. Cf. Du G. C., ch. 18, lettres (February 1705), p.176. 
para. 10. 
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Bibliothèque choisie (1705), vi. There is a brief mention of the 
Du gouvernement civil in the Bibliothèque choisie (1705), vi: ‘Il 
[Locke] publia aussi la même année son livre du Gouvernement 
civil, dont on a parlé dans le XIX tome de la Bibliothèque univer- 
selle, art. 8. Ce livre parut ensuite en français à Amsterdam et a 
été réimprimé en anglais en 1694 et en 1698. Nous en aurons 
bientot une édition anglaise beaucoup plus correcte que les précé- 
dentes, aussi bien qu’une meilleure version française. M. Locke 
n’y avait pas mis son nom parce que les principes qu’il y établit 
sont contraires à ceux que l’on soutenait communément en 
Angleterre, avant la Révolution, et qui allaient à établir le pouvoir 
arbitraire sans avoir égard à aucunes lois. Il renverse entièrement 
cette politique turque que bien des gens soutenaient sous des pré- 
textes de religion pour flatter ceux qui aspiraient à un pouvoir 
qui est au-dessus de la nature humaine’. 

This brief and rather vague appraisal by Le Clerc appeared in 
the preface of several of the eighteenth century editions of the 
French translation of Locke’s second treatise. The entire article 
itself was translated into English as The Life and character of mr. 
Locke, London 1706. 

42 Bibliothéque choisie (1705), vi. De imperio civili qui Gallica quoque 
380-381. Cf. Brucker, Historia critica veste comparuit, in quo despotismo 


philosophiae (Leipzig 1767), v.607: absoluto nervos incidere studuit’. 
‘Prodiit quoque eodem anno liber 
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Barbeyrac on Hobbes 


z. In Pufendorf 


Barbeyrac’s précis of Hobbes in his long preface to his trans- 
lation of the De jure naturae et gentium in partly original, partly 
second-hand, being borrowed! from Bayle’s dictionary article on 
Hobbes: ‘Il [Hobbes] publia à Paris en MDCXLII, son traité 
Du citoyen, où, entre autres erreurs dangereuses, il tâche d’établir, 
et cela dans un ordre géométrique, l'hypothèse d’Epicure, qui 
pose pour principes des sociétés la conservation de soi-même, 
et l’utilité particulière. Il bâtit sur cette supposition, que tous les 
hommes ont la volonté, aussi bien que les forces et le pouvoir, de 
se faire du mal les uns aux autres, et que l’état de nature est un 
état de guerre de chacun contre tous. Il donne aux rois une 
autorité sans bornes, non seulement dans les affaires d’état, mais 
encore en matière de religion. Hobbes se fit beaucoup d’ennemis 
par cet ouvrage, mais selon M. Bayle, “il fit avouer aux plus 
clairvoyants qu’on n’avait jamais si bien pénétré les fondements de 
la politique”. (Dict. de Bayle). Lambert Velthuysen, célèbre 
philosophe des Provinces-Unies, entreprit hautement l’apologie 
de la manière dont les lois naturelles sont démontrées dans le 
traité Du citoyen (Dans une disseration anonyme intitulée 
Epistolica dissertatio de principiis justi et decori, continens apologiam 
pro tractatu clarissimi Hobbaei, de Cive, Amst., 1651. Elle fut 
réimprimée depuis parmi ses Œuvres, à Rotterdam, 1680, tome 
11.2). La même année que cette apologie parut, Hobbes donna au 
public son Leviathan, dont le précis est “que sans la paix... .” 

1 see chapter 111. 


2 edition of Amsterdam 1712, p. 
cxvii. 
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etc’. (Bayle, Dict. Rem. E. ex auctore vitae Hobbes ii, p.45). Il 
se découvre beaucoup mieux dans cet ouvrage et il y soutient sans 
aucun détour que la volonté du souverain fait non seulement ce 
qui est juste ou injuste, mais méme la religion, et qu’aucune 
révélation divine ne peut obliger la conscience que lorsque 
l'autorité, ou plutôt le caprice de son Léviathan, c’est-à-dire de 
la puissance souveraine et arbitraire, à qui il attribue le gouverne- 
ment de chaque société civile, lui a donné force de loi. Si Pon 
trouve là-dessus quelquefois, dans ses ouvages, des choses qui 
semblent ne s’accorder pas bien ensemble, c’est apparemment 
qu’il n’osait pas dire tout ce qu’il pensait, et qu’il se ménageait 
quelque porte de derrière pour esquiver les coups que ses anta- 
gonistes lui porteraient. Il en eut plusieurs, mais qui ne réussirent 
pas également bien’. 

Barbeyrac falls back to some extent on the Vita as cited by 
Bayle, for his abrégé of the Leviathan. His knowledge of Hobbes 
does not appear to derive exclusively from Pufendorf’s treatise. 
In his Recueil de discours, a collection of papers, and translations 
by himself, Barbeyrac quotes from the Leviathan in a dissertion 
entitled De la juste défense de l’honneur*®. The reference is to 
duelling and the citation is a long one, from a part of the Leviathan 
well beyond those early chapters which contain the core of 
Hobbes’s political doctrine. The French would appear to be a 
translation by Barbeyrac from the Latin or English, and certainly 
seems to give a patent indication that he was textually acquainted 
with Hobbes. 

In spite of the fact that he never wrote more than a few minor 
works on political and philosophical subjects, Barbeyrac acquired 
for himself a large following in natural law circles in France in 
the eighteenth century through the excellence of his translations 


3 see Gaston Sortais, La Philosophie t passage translated by Bayle from 
moderne depuis Bacon jusqu’à Leibniz the Vita. 
(Paris 1920), ii.456-458. 5 Recueil de discours, pp.158-161, 
note. 


76 


THE INFLUENCE OF HOBBES AND LOCKE 


of Pufendorf*, Grotius” and Cumberland’, as well as the content 
of his footnotes to these writers, especially Pufendorf. But the 
footnotes have little direct reference at all to Hobbes, and apart 
from what knowledge of the English writer he must have gained 
from Pufendorf, it is difficult to assess how familiar Barbeyrac was 
with Hobbes’s works themselves. 

The footnotes to the French translation of Grotius offer noth- 
ing noteworthy, while in the Droit de la nature et des gens, the few 
references directly concerned with Hobbes are chiefly in the first 
two hundred pages of the first tome. With the exception of a long 
discussion of the state of nature as depicted by Hobbes’, few 
footnotes add very much to what Pufendorf himself writes about 
Hobbes’s philosophy; Barbeyrac may well have regarded the 
commentary he was translating as so complete an analysis of 
Hobbes that there was no need for additions to it by himself. 

In one footnote!, Barbeyrac refers to the right each individual 
has to everything, according to Hobbes, in the state of nature. A 
pact is a cession of rights which one had to certain things, so that 
to break a contract is injustice, and is tantamount to reclaiming 
the rights one alienated. Barbeyrac does not assimilate this 
definition of injustice, which is accurate in terms of Hobbes’s 
terminology, with the fact that breach of law is breach of contract, 
so that breach of civil law is injustice for Hobbes. 


6 Pufendorf, De Officio hominis et Amsterdam 1744. This translation 


civis juxta legem naturalem, London 
1673. Translated by Barbeyrac as Les 
Devoirs de l’homme et du citoyen, 
Amsterdam 1707, 1708, 1715, 1718; 
London 1741; Trévoux 1741; Geneva 
1748: Amsterdam 1756. 

7 Grotius, De jure belli ac pacts, 
1625. Translated into French by M. 
de Courtin, Paris 1687. This trans- 
lation was largely superseded by Bar- 
beyrac’s Droit de la guerre et de la paix, 
Amsterdam 1724, 1729; Basle 1746, 
etc. 
8 Cumberland, De legibus naturae, 
1672. Translated by Barbeyrac as 
Traité philosophique des lois naturelles, 


contains Barbeyrac’s footnotes, to- 
gether with his translation of some of 
the footnotes of the English version, 
A Treatise of the laws of nature, trans- 
lated by John Maxwell, London 1727. 
Barbeyrac’s translation was repub- 
lished as Des lots de la nature expliquées, 
Leiden 1757. 

9 Le Droit de la nature et des gens, 
Amsterdam 1712, book two, ch. 2, 
paras. II, III, notes. 

10 ibid., book one, ch. 7, para. n. 3. 

1lcf, ‘Faire une injure, c’est pro- 
prement fausser sa parole ouredemander 
ce qu’on a donné’; Du C., ch. 3, para. 3. 
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Unlike the majority of commentators on Hobbes, Barbeyrac 
observes one of the most important points in his doctrine, namely 
that breach of natural law is judged not according to the action, but 
according to the state of the agent’s conscience vis-à-vis the 
action!?: ‘Si l’on pèche contre Dieu et contre les lois naturelles, 
c’est, selon lui [Hobbes], “parce qu’on prétend qu’une chose est 
propre a notre conservation, quoiqu’on sache bien en conscience 
qu’elle ne l’est pas” 13. 

But Barbeyrac makes no analysis of this significant point. 
The paradox in Hobbes’s statement is evident. Breach of natural 
law lies in action contrary to conscience, but if natural law is 
purely subjective, then this transgression can only exist if one 
accepts the law of self-preservation as one’s moral code. If not 
every individual in the state of nature accepts this as such, then 
to state that a realization of breach of natural law exists when one 
considers oneself to have acted to one’s detriment is in objective 
terms completely meaningless. In other words, a moral law can 
only be transgressed in so far as one recognizes oneself to be 
bound by that law and to have contravened it. This would explain 
why Hobbes makes it clear that the laws of nature are not genuine- 
ly laws at all, and therefore the obligation which they impose not 
really an obligation, for the word obligation can have meaning 
only subjectively where an individual moral code is concerned, 
and the laws of self-preservation and their derivatives which 
Hobbes draws up are based only on what a majority of people 
accept as being the prescriptions of right reason. They can impose 
no obligation on the rest, the minority. The problem is purely 
one of subjectivity as opposed to universality. 

But action consciously contrary to one’s own moral code is 
difficult to envisage, as Spinoza was to realize in reiterating 
Hobbes’s principles less covertly than the Englishman. To say 


12 Pufendorf, book two, ch. 2, para. science qu’il n’a aucun intérêt regarde 


SE He sa conservation, en cela il pèche contre 
ie : ; 
18 ‘Mais si quelqu’un prétend qu’une les lois naturelles’; Du C., ch. 1, para. 
chose à laquelle il sait bien en sa con- 10. 
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that one had acted contrary to what one considered to be right 
was to admit of the existence of right and wrong subjectively. 
But on an objective level, there could be no right or wrong so 
long as all individual moral codes were not identical. Spinoza: 
‘As the wise man has sovereign right to do all that reason dictates, 
or to live according to the laws of reason, so also the ignorant and 
foolish man has sovereign right to do all that desire dictates’!*. 
Hobbes is willing to concede that certain principles of individ- 
ual morality coincide in a majority of cases, and it is on these 
that his natural laws are based. They closely resemble the moral 
code regarded as universal by his antagonists and for that reason, 
perhaps, often have the appearance, in Hobbes, of being claimed 
as universal. But because these principles are not conformable to 
the judgments of right and wrong of all individuals, they are not 
objectively laws, but merely, in a certain sense, prescriptions. Nor 
are individual moral codes immutable. One might consider it 
always wrong to kill. but later reverse this belief in a specific 
case, where, for example, one might find that peace could only 
be obtained by the use of force. Hobbes’s apparent belief that the 
majority of consciences of a given number of individuals accord 
in certain principles of right and wrong, whether on utilitarian 
grounds or otherwise, is clear in the following: ‘On peut à la 
vérité convenir en certaines choses générales, et les nommer tous 
d’une voix des péchés, comme l’adultère, le larcin et semblables, 
de même que si l’on disait que tous nomment une malice à quoi 
ils donnent un nom qui d’ordinaire se prend en mauvaise part’). 
Miscomprehension of Hobbes by his critics in the seventeenth 
and eighteenth centuries can best be attributed to a failure to 
distinguish between subjective and universal values, or rather the 
failure to recognize that in determining moral laws, pure objec- 
tivity is impossible. Few even of Hobbes’s French critics went so 
far as to note, as Barbeyrac does, that in Hobbes’s doctrine, moral 


14 Spinoza, A Theologico-political Benedict de Spinoza (London 1909), 
treatise, translated from the Latin by p.201. 
R. H. M. Elwes, in The Chief works of 15 Du C., ch. 14, para. 17. 
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imputation depends on the conscience and not on the action 
itself1®. 

In a footnote shortly after that on which we have just de- 
veloped, Barbeyrac notes that Hobbes’s philosophy is very similar 
to that of Spinoza: Man, for his own preservation, forms civil 
society by the making of contracts, and these become the basis 
for all justice. But Barbeyrac appears to be no more aware than 
Pufendorf himself of Hobbes’s legal meaning for the term 
justice. 


2. In Cumberland 


The footnotes to Cumberland’s natural law treatise offer little 
more than those in Pufendorf’s work to indicate the depth of 
Barbeyrac’s acquaintance with Hobbes’s works. One footnote!” 
backs up the way in which Cumberland demonstrates that 
Hobbes destroys the authority of both natural law and Scripture. 
Another footnote comments: ‘Il [Hobbes] ajoute que si quelqu 
’un dans l’état de nature se trouvait si fort supérieur en puissance 
que tous les autres ne pussent lui résister, dès là il serait leur 
maitre. Les principes d’Hobbes ne laissent pas pour cela d’être 
très mal fondés’!8. 

A footnote on the page” after relates this notion to that of the 
natural right of paternal dominion, based also on the natural 
right of physical superiority. Barbeyrac would appear to fail to 
note that this is an imperfect right, for no one can be completely 
irresistible, although one might prevail over resistance. Only 
god can actually forestall resistance and thus be irresistible. It 


16 but cf. Félice’s Introduction his- 
torique et critique au droit naturel, in his 


Tout ce qui se fait parce que la néces- 
sité l’exige pour procurer la paix et 


edition of Burlamaqui’s Principes du 
droit de la nature et des gens (Yverdon 
1766), pp.cxxxi-cxxxii: ‘Celui qui se 
permet tout envers ceux qui se per- 
mettent tout envers lui, ne fait rien 
qui ne soit équitable, puisque dans 
l’état de nature, le juste et l’injuste se 
jugent, non par les actions, mais par 
intention et la conscience de l’agent. 
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(from Félice’s synopsis of Hobbes’s 
doctrine). 

17 Cumberland, Traité philosophique 
des lois naturelles (Paris 1744), Dis- 
cours préliminaire de l’auteur, para. 3, 
n. 6. 

18 hid., ch. 1, para. 30, n. 4. 

19 bid., ch. 1, para. 30, n. 9. 
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follows from Hobbes’s own arguments that the state is never 
irresistible and is only superior in so far as de facto it is able to 
remain physically stronger than those ruled. 

One final comment of Barbeyrac’s in Cumberland’s work 
appears worthy of note as being a point rarely referred to in 
eighteenth century criticism of Hobbes: ‘Parce, dit-il [Hobbes], 
que le monarque a reçu la souveraineté du peuple, or le peuple, 
du moment qu’il lui a transféré le pouvoir souverain, n’est plus 
une seule personne, mais une multitude de gens qui n’ont entre 
eux aucune liaisons, raison aussi absurde que la conséquence 
qu’en tire Hobbes”°. 

Barbeyrac’s vituperation would seem to be legitimate. If by 
the original contract, the individual cannot alienate his will for 
the future and therefore irrevocably, it follows that the people 
cannot do so either, and therefore they retain their identity as a 
moral person. This was the view of Pufendorf and the partisans 
of his doctrine. Hobbes’s assimilation of all wills with that of the 
sovereign, thereby making him the people, was, if practicable, a 
clever argument for removing all right of resistance to a sovereign, 
by removing the separate will of the body which could resist, 
and combining it with the body which could be resisted. But the 
argument has no real foundation in fact since the alienation of 
one’s right for the future would involve preclusion of free will. 
It is contradicted in any case by Hobbes’s claim that certain 
individual rights are inalienable. 

I can only suggest that Barbeyrac’s acquaintance with the works 
of Hobbes did involve first hand reading, but that he never went 
beyond accepting Pufendorf’s analysis and refutation, and perhaps, 
therefore, never explored the original texts in any great depth. 

The catalogue of Barbeyrac’s library shows that he possessed 
Hobbes’s Eléments de la politique, Amsterdam 1649" and Th. 
Hobbesit Opera Philosophica, Amsterdam, 1668”. 


20 ibid., ch. 9, para 9, n. 1. riae (Groningen 1744), p.57. 
21 Bibliotheca barbeyraciana sive cata- 22 ibid., p.61. 
logus exquisitissimae supellectillis libra- 
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Barbeyrac on Locke 


Section 2. General 


References to Locke by Barbeyrac are almost all in the footnotes 
of Le Droit de la nature et des gens. Barbeyrac is generally thorough 
in giving his sources and so far as we can detect, there is only one 
passage in his notes which would appear to derive closely from 
Locke without acknowledgement. It is in the form of a para- 
phrase of part of chapter eight of the Second treatise, and appears 
in Barbeyrac’s translation of Grotius’ Droit de la guerre et de la 
paix, in the translator’s preface: ‘La liberté naturelle des hommes 
n’était pas une chose livrée au premier occupant qui aurait assez 
de force pour les contraindre à lui obéir. Ils naissent tous égaux 
et rien ne peut les soumettre à la domination d’un autre homme, 
leur semblable, que leur propre consentement, exprès ou tacite’1. 

The content of the passage is common ground to all the sup- 
porters of the traditional consent basis for sovereignty, but the 
wording is so similar to that of Locke, that Barbeyrac must almost 
certainly have borrowed from him at this point: “Les hommes, 
ainsi qu'il a été dit, étant tous naturellement libres, égaux et 
indépendants, nul ne peut être tiré de cet état et être soumis au 
pouvoir despotique d’autrui sans son propre consentement”. 

In Le Droit de la nature et des gens, there appear to be eight 
references to or quotations from Locke in the footnotes, all of 
them acknowledged by Barbeyrac. One of these refers to two 
passages? in the Second treatise noting the advantages of civil 


1 Grotius, Le Droit de la guerre et de 2 Du G. C., ch. 7, para. 1. 
la paix (Leiden 1759), p.xxxvi. 3 Pufendorf, 11. ii.6, n. 1. 
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society compared with the state of nature. Another gives a résumé 
of Locke’s doctrine on toleration‘. 

After some of his mentions of Locke, Barbeyrac notes’ that 
his reference is to the original version 7. e. the English version 
and not Mazel’s French translation. At one point, Barbeyrac 
refers explicitly’ to the synopsis of both of Locke’s treatises 
which appeared in the Bibliothèque universelle in 1690, and before 
Mazel’s translation of the following year. Other references given 
to Locke’s Second treatise are some of them to the French version, 
and some to the English, although Barbeyrac does not state which 
and the choice must therefore depend on the chapter number 
cited, the English version having one more chapter than the 
French, from which the first chapter was omitted since it only 
served as a link with the untranslated first treatise. 

One paraphrase of Locke indicates the English version as 
Barbeyrac’s source, although Le Clerc’s synopsis might just as 
well have supplied the passage, but not Mazel’s version, which is 
dissimilar in many ways both from Barbeyrac and Le Clerc. Cf. 
Barbeyrac: ‘Le captif ayant mérité de perdre la vie, comme on le 
suppose, on ne lui fait aucun tort de le rendre esclave, et, s’il 
trouve lesclavage plus insupportable que la vie n’est douce, 
il est en son pouvoir de s’attirer la mort en désobéissant à son 
maître”. Cf. Le Clerc: ‘L’on ne fait aucun tort à un homme que 
Pon rend esclave, lorsqu'il a mérité de perdre la vie, parce que si 
cet homme trouve que l'esclavage où il est, est plus insupportable 
que la vie n’est douce, il est en son pouvoir de s’attirer la mort en 
désobéissant à son maître’s. 

There is insufficient resemblance between Le Clerc’s passage 
itself and the original English version or the French translation to 


4 tbid., VII; V.11, 0.2. un ouvrage anglais dont on trouve un 
5 e.g. ibid, VI. iii.6, n. 1, in fine; extrait, Bibliothèque universelle, tome 

‘C’est ce que dit Mr Locke dans son XIX, page 559 et suiv’. etc. 

second Traité sur le gouvernement civil, 7 tbid., VI. iii.G, n. 1. 

ch. 4, para. 23 de l’original’. 8 Bibliothéque universelle (Amster- 
6 bid., v. iv.4, n. 3; ‘Mais Mr Locke dam 1690), xix.579. 

[qui] a réfuté ce livre [Patriarcha] dans 
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suggest anything more than a close paraphrase, but Barbeyrac’s 
own version is so similar to Le Clerc that this latter suggests itself 
as the jurisconsult’s source, Le Clerc’s clumsy French having 
been polished however. 

Barbeyrac gives Locke’s statement, in one footnote, that an 
individual not being absolute master over his own life, cannot 
cede to another absolute right over him. 


2. Locke, Filmer and Sidney 


Sir Robert Filmer’s political works, including Patriarcha, the 
most celebrated, were never translated into French. References in 
French writers of the eighteenth century to Filmer’s works arise 
sporadically, but all knowledge appears to be second-hand, 
drawn almost certainly from Sidney’s refutation’, translated into 
French, from Barbeyrac’s footnotes to Le Droit de la nature et des 
gens, which give thorough notes on Locke’s refutation, the first 
treatise, and finally from Le Clerc’s few pages devoted to giving 
an abrégé of this tract in the Biblioth éque universelle (1690), xix. 

Barbeyrac mentions the Patriarcha’ and goes on to note that 
it has been refuted by both Sidney and Locke. There follows a 
long abrégé of chapter six of Locke’s Second treatise, the chapter 
on paternal authority. This passage, based on the English original, 
is thorough, and the writer clearly links it with Locke’s First 
treatise, as a direct repudiation of Filmer’s patriarchalism. But 
Barbeyrac’s real service in making Filmer slightly better known 
on the continent derives from an earlier note! in which a brief 
synopsis of Patriarcha is presented, followed by several of 
Locke’s arguments against Filmer taken from book one, chapter 
four of the first Treatise of government. 

Barbeyrac’s knowledge of Hobbes appears slightly erroneous 
in one point arising from his mention of Filmer’s work, and the 

9 Algernon Sidney, Discourses con- 10 Pufendorf, vi. ii.10, n. 2. 
cerning government, London 1698. 11 ibid., IV. iv.4, n. 3. 
Translated into French by P. A. 


Samson as Discours sur le gouverne- 
ment civil, La Haye 1702, 1755. 
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mistake, although minor, is one which Rousseau” was later to 
make in mentioning Hobbes, that of assuming that monarchy 
was for Hobbes the only ‘good’ form of government: ‘Depuis 
Hobbes, un chevalier de la méme nation nommé Robert Filmer a 
publié un livre intitulé Patriarcha pour prouver que tout gou- 
vernement doit être absolu et monarchique#. This is true of 
Filmer, but although Hobbes eminently favoured the monarchical 
form of government, he agreed to the potential feasibility of 
the other non-mixed forms. 

Barbeyrac uses Sidney’s political treatise almost as much as 
Locke’s, and makes several quotations from it". 


3. The right of resistance 


Barbeyrac combines the views of Sidney and Locke, at one 
point, on the right of resistance. He paraphrases Sidney®, who 
emphasizes that resistance to government should not be delayed 
until tyranny is so extreme that rebellion would have no hope of 
success. Then Barbeyrac takes up Locke: ‘En ce cas-là, dit très 
bien Mr Locke (Second Traité du gouvernement civil, para. 10) 
on est aussi bien fondé de courir aux armes et de penser sérieuse- 
ment a sa conservation que le seraient des gens qui se trouvant 
sur mer, croiraient que le capitaine du vaisseau a dessein de les 
mener à Alger’16. Cf. Locke: ‘En cette occasion, on est aussi bien 
fondé que le seraient des gens qui se trouvant dans un vaisseau, 
croiraient que le capitaine a dessein de les mener à Alger’17. 

The French translation by Mazel greatly abbreviates the 
original English text, yet Barbeyrac’s version is extremely close 
to that of the French translation, so that a paraphrase by him of 
the French rather than the English original would seem to be 
indicated here, although the reference he gives is, in fact, to the 


English edition. 


12 see chapter xx. 16 Sidney, U1. xxxvi. 
18 Pufendorf, vi. ii.10, n. 2. 16 Pufendorf, vit. viii.6, n. 1. 
14see for example Pufendorf, vir. 17 Du G.C.; ch. 17, para: 12. 


vi.9, n. 1 (long citation from Sidney); 
VII. vi.12, n. 2 (long citation). 
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The footnotes of Barbeyrac’s translation of Cumberland con- 
tain one reference to Locke on parental authority, the note being 
one by the English translator Maxwell, translated into French'8. 
Barbeyrac translated the footnotes of the English version into 
French. 

No francophone writers between 1690 and 1735 appear to have 
been as well acquainted with the Traité du gouvernement civil as 
were Le Clerc and Barbeyrac, and no doubt Coste and Mazel. 

18 Cumberland, Traité philosophique 


des lois naturelles, IX. Vi, n. 2. 
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The Influence of Hobbes on Montesquieu 


z. The sources 


There are only a few mentions made of Hobbes, either by name 
or by allusion in any of Montesquieu’s extant works. Where 
there is any such reference, it is almost exclusively to the much 
debated subject of natura] right in Hobbes, and sometimes 
Spinoza, their doctrines being assimilated in the eyes of many of 
their eighteenth century detractors. The Desgraves! catalogue of 
Montesquieu’s library shows the président to have possessed 
Hobbes’s Opera philosophicæ, containing the author’s own Latin 
translation of the Leviathan. The library at La Bréde also had two 
editions of the De cive in French. 

In defending himself against the attacks of the Jansenist 
Nouvelles ecclésiastiques, Montesquieu was obliged to combat 
charges of Spinozism largely in terms of the way in which he had, 
in the Exprit des lois, challenged the natural law doctrine of 
Hobbes‘. He appears to have considered the system of Hobbes 
and Spinoza comparable in their reduction of primary and 
secondary natural law to the same basis. The inventory of 
Montesquieu’s Paris library mentions Spinoza’s Tractatus 
theologico-politicus® and the library of the Academy of Bordeaux 
owned several copies of Spinoza’s tracts’. 


1 Catalogue de la bibliothèque de 
Montesquieu, ed. L. Desgraves (Geneva 
&c. 1954). 

2 Amsterdam 1668. 

3 the attack begins in an article by 
the editor, the abbé de La Roche, on 
9 October, 1749. 


4see Défense de Pesprit des lois 
(Geneva 1750), pp.7, 8, 12, 13, 14. 

5 Desgraves, p.243. 

6 see Shackleton, p.262. 

7 ibid., p.270, for evidence of the 
likelihood that Montesquieu read this 
work. 
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Montesquieu probably read Legendre de Saint-Aubin’s Traité 
de l’opinion$, with its chapter Des différentes sortes de gouverne- 
ments. The writer makes three explicit references to Hobbes’s 
doctrine of natural right and the state’. Legendre: “Hobbes appelle 
l’état pur naturel sans société, une guerre de tous les hommes 
entre eux’; Cf. Montesquieu: ‘Hobbes dit que le droit naturel 
n’étant que la liberté que nous avons de faire tout ce qui sert a 
notre conservation, l’état naturel de l’homme est la guerre de 
tous contre tous”. 

But there is almost no likelihood of direct influence here, in 
view of the commonplace which ‘the war of all against all’ had 
become in seventeenth and eighteenth century references to 
Hobbes, both in England and on the continent. Such a point of 
resemblance may most readily be attributed to a common topos 
of material. 

Another possible source of information to Montesquieu on 
Hobbes may have been Samuel Clarke’s 4 Discourse concerning 
the being and attributes of god", translated into French as De 
l'existence et des attributs de dieu”. 

Warburton’s The Alliance between church and state may well 
have been known to Montesquieu, who corresponded with the 
bishop of Gloucester!#. In this work, the English churchman 
makes brief references to Hobbes, mentioning his views on the 
sovereign’s authority over the consciences of subjects, and on the 
law of the sovereign as a (supposedly) moral law15. 

These are only a few of the works commenting the English 
philosopher, with which Montesquieu might have been ac- 


8 first published 1732; second edition est-il de Montesquieu, Mélanges 


offerts a Jean Brethe de La Gressaye 


Be 

9 ibid., edition of 1758, iv.250, 267, 
269. 

10 Legendre de Saint-Aubin, Traité 
de l’opinion (1735), p.250. 

11 Pensées, no. 1266. 

12 for Montesquieu’s probable read- 
ing of this work, see Shackleton, 
‘L’Essai touchant les lois naturelles’ 
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13 (Amsterdam 1717), ii.125-146. 

14 Shackleton, p.126, n. 6. 

15 The Alliance between church and 
state (London 1736), pp.41-42. Cf. 
French translation, Dissertation sur 
l’union de la religion, de la morale et de 
la politique (London 1742), p.78. 
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quainted, and no doubt the Président’s familiarity with Hobbes’s 
works, although little attested in his writing, since their matter 
does not demand it, derived from primary reading and perhaps 
from the encyclopaedias of Bayle and Moréri, the occasional men- 
tions in gazettes, and above all, from Pufendorf’s commentaries in 
his opus on natural law. Montesquieu’s library contained the 1708 
edition'® of Barbeyrac’s translation of Pufendorf’s De jure 
naturae et gentium, and its abridged form with its occasional 
allusions to Hobbes, in French translation”, the De officio 
hominis et civis juxta legem naturalems. 


2. The Lettres persanes 


In the period 1720-1725, Montesquieu appears to have taken an 
interest in natural law doctrine, and this concern appears reflected 
in many of the moral implications of the Lettres persanes!®, espec- 
ially in those letters” recounting the history of the Troglodytes. A 
passage in these satirical letters which can probably be assumed 
to refer to Hobbes or Spinoza, is in Letter Lxxxtr1: ‘Voila, 
Rhédi, ce qui m’a fait penser que la justice est éternelle et ne 
dépend point des conventions humaines. Et, quand elle en dépen- 
drait, ce serait une vérité terrible qu’il faudrait se dérober à 
soi-même’”?1, 

Assuming that Montesquieu refers to Hobbes, he misinterprets 
Hobbes’s notion of the term justice, which refers solely to legal 
legitimacy and makes no reference whatsoever to the universality 
or non-universality of the dictates of a moral order. But there are 
points at which Hobbes would appear to suggest that justice 
has not only a purely legal sense, but also a connotation relative 
to natural law, whereby the sovereign’s law supersedes all natural 
law, individual or universal, so that civil and moral law are 


16 Ze Droit de la nature et des gens 19 published 1721. 
(Amsterdam 1708). 20 letters XI-XIV. 

17 Les Devoirs de l’homme et du 21 Nagel, i.170. 
citoyen (Amsterdam 1708). 

18 see Catalogue de la bibliothèque de 
Montesquieu. 
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merged into the same order”: ‘Avant qu’il y eût de gouvernement 
dans le monde, il n’y avait ni juste ni injuste parce que la nature de 
ces choses est relative au commandement qui les précéde, et que 
toute action est de soi- méme indifférente. Sa justice ou son in- 
justice viennent du droit de celui qui gouverne, de sorte que les 
rois légitimes rendent une chose juste en la commandant ou in- 
juste lorsqu’ils en font défense. Et les personnes privées, en 
voulant prendre connaissance du bien et du mal, affectent de 
devenir comme des rois, commettent un crime de lése-majesté et 
tendent à la ruine de l’état”?3. 

Evidence in Hobbes reveals that any individual may, and of 
course must, if he possesses the faculty of free will, be capable, 
if he should want to, of establishing subjectively (i. e. for himself) 
a moral code which may be in opposition on certain points to the 
moral code formed by the civil law of the state. The apparent 
contradiction between this and the passage from Hobbes just cited 
can be explained by the fact that by implication generally, and 
occasionally expressly, Hobbes indicates, not that civil law and 
moral law are identical in civil society, but that the subject is most 
secure and most capable of acting towards his own utility if, 
in conscience, he can perfectly assimilate the demands of his own 
reason and self-preservation with the law of the land, so that he 
can find no point of conflict between them?. 


3. The Traité des devoirs 


From what information we have about the unfinished work on 
natural law which Montesquieu wrote about 1725 and entitled 
the Traité des devoirs®®, it appears that about this time, he was 
largely concerned with the problems of right and obligation. The 
manuscript of this treatise is lost, but the catalogue of Montes- 


22 Du citoyen, ch. 12, para. I. para. 2, and Leviathan, ch. 29, pp.211- 
23 cf. ‘La justice n’est pas dépendante 212. 
des lois humaines’; Traité des devoirs, 25 see Nagel iii.157-158 for what in- 
Nagel iii.160. formation survives on the Traité. 


24 for Hobbes’s own clear analysis of 
this question, see Du citoyen, ch. 12, 
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quieu’s collection of manuscripts sent to England in the early 
nineteenth century shows that it contained fourteen chapters. The 
tract was read by the président to the Academy of Bordeaux on 
1 May 1725, and an account of it was published in the Bibliothèque 
francaise, vol. (March 1726), vi.238-243, and this is now known 
as the Analyse du traite des devoirs. From this and from those parts 
of the Traité which survive, it appears that chapters four and five 
were intended as a refutation of Hobbes®*. The first book of the 
Esprit de lois was probably written around 173527 and here again, 
Montesquieu’s interest in the universality or arbitrariness of moral 
law is strongly reflected. 

But in only one passage of the corpus of Montesquieu’s works 
is there an allusion to Hobbes’s doctrine of sovereignty, detached 
from the context of the state of nature. This pensée?! was no doubt 
part of the Traité: ‘C’est un principe bien faux que celui de 
Hobbes, que le peuple ayant autorisé le prince, les actions du 
prince sont les actions du peuple, et, par conséquent, le peuple ne 
peut pas se plaindre du prince, ni lui demander aucun compte de 
ses actions, parce que le peuple ne peut pas se plaindre du peuple. 
Ainsi Hobbes a oublié son principe du droit naturel: pacta esse 
servanda. Le peuple a autorisé le prince sous condition. Il Pa 
etabli sous une convention. Il faut qu’il l’observe, et le prince ne 
représente le peuple que comme le peuple a voulu ou est censé 
avoir voulu qu’il le représentât”?#. 

Montesquieu is accurate in his paraphrase of Hobbes, and no 
doubt concedes that the English philosopher’s conclusion is 
tenable, if his premiss is also valid. But the latter part of 


26 ibid., p.190, n. (a). 

27 for this dating, see Shackleton, 
p-238 

28 Œuvres complètes de Montesquieu 
(Pléiade 1949), ii.1127. 

29 cf. Leviathan, ch. 18, pp.115-116: 
‘By this institution of a commonwealth, 
every particular man is author of all 
the sovereign doth, and consequently 
he that complaineth of injury from his 


sovereign, complaineth of that where- 
of he himself is author, and therefore 
ought not to accuse any man but 
himself, no nor himself of injury, 
because to do injury to oneself is im- 
possible. It is true that they that have 
sovereign power may commit iniquity, 
but not injustice’. Cf. Leviathan, ch. 


15, p.98. 
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Montesquieu’s analysis dismisses the practical feasibility of a pre- 
miss establishing a reciprocal pact between subjects, without the 
sovereign’s participation, so that all conditions of the social con- 
tract are unilateral and on the side of the subjects. The président 
presents the alternative premiss of a sovereign/subject pact, 
albeit tacit, which founds a reciprocity of conditions, the view 
taken traditionally by Grotius, Pufendorf, Barbeyrac and their 
disciples. Only rarely elsewhere does Montesquieu show any 
partisanship with belief in the contract of submission. But the 
very descriptive approach which he makes to the subject of law in 
the Esprit des lois makes it apparent that he dismisses social con- 
tract as an historical fact, but perhaps, as others were to do later in 
maintaining a consent basis to government, accepts it as a philo- 
sophical concept to explain the relationship between the separate 
moral persons of people and government, each with its separate 
volition, rights and obligations. Historically speaking, the state of 
nature so-called, never existed in Montesquieu’s eyes, man having 
always lived in some form of civil state. Montesquieu is not 
explicit on this point, but it is implied by his failure to mention 
the subject and perhaps by the words ‘pour ainsi dire’ in the 
following passage: ‘Je ne trouve que la loi des Frisons qui ait 
laissé le peuple dans cette situation où chaque famille ennemie 
était, pour ainsi dire, dans l’état de nature’#. 

In other words, like Locke perhaps, Montesquieu regarded the 
relationship between people and sovereign as one of mutual if 
tacit conditions, morally binding on either side, but existing only 
in the dictates of natural law, and not in any tacit or formally 
enunciated contract conferring clearly defined rights and imposing 
definite obligations on each party, as Pufendorf had demonstrated 
in determining the relationship between subjects and sovereign 
in the case of either limited or absolute sovereignty so-called®1. 

Another of the Pensées’? rejects Hobbes’s delineation of human 
nature as being instinctively bellicose, when instead it should be 


_50 Exprit des lois (Paris 1961), xxx. 31 Pufendorf, book six, ch. 2, para. x1. 
xix. 82 Nagel ii.344. 


94 


THE INFLUENCE OF HOBBES AND LOCKE 


amicable, but no mention is made of the civil state as Hobbes 
conceived of it. 


4. The Esprit des lois 


Only in the first book of the Esprit des lois does Montesquieu 
make any reference to Hobbes by name, a fact which suggests 
perhaps that as this first book was probably written about 17255, 
it is likely that as the work progressed, Montesquieu’s interest in 
natural law was subordinated to the demands of his new descrip- 
tive approach to legal systems. But in the first book, as in the 
pensées no doubt relating to the Traité des devoirs, and as in the 
Lettres persanes, Montesquieu’s attention is still arrested by 
Hobbes’s apparent claim that all justice and injustice are arbitrarily 
dependent on the laws of the state: ‘Dire [avec Hobbes]** qu’il n’y 
a rien de juste ni d’injuste que ce qu’ordonnent ou défendent les 
lois positives, c’est dire qu’avant qu’on eût tracé de cercle, tous 
les rayons n'étaient pas égaux’®>. 

Book one, chapter two?! of the Esprit des lois resumes discus- 
sion on Hobbes at two points, but deals only with Hobbes’s 
outline of man’s innately pugnacious character. 


5. The Défense de l'esprit des lois? 


Montesquieu came to the defence of the Esprit des lois when it 
was attacked by the Nouvelles ecclésiastiques in October 1749, 
and he was accused of Spinozism and deism. The attaint was made 
chiefly on religious grounds, but the charge of Spinozism im- 
plied with it, according to contemporary interpretations of 
Spinoza, that Montesquieu supported the Hobbesist belief that all 
justice depended on the will of the sovereign. It is true that in the 
opening book of the Esprit des lois, Montesquieu appears to lay 
himself open to such accusations by proclaiming the universality 

33 see footnote 27. 36 E. D. L., book one, ch. 2. 
34 E. D. L., book one, ch. 1. 37 Montesquieu refers to himself in 
35 the words[‘avec Hobbes’] areadd- the third person. 


ed in the ms. and later crossed out. See 
Shackleton, p.248, n. 4. 
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of moral law and then going on to equate the prescriptive with 
the descriptive, the normative laws of the moral order with the 
non-normative laws of the purely physical and instinctive world, 
by implication at least?*. But by developing from the physical 
law by which man does feed and preserve himself, for example, 
to the prescriptive law, implied at least, that one should feed and 
preserve oneself, it does not follow that Montesquieu intends, 
as Spinoza might, that for a particular man to kill instinctively 
(to give an example) or to feel no gratitude for a favour done, is 
right in any moral sense of the word. Hobbes’s system of ethics, 
and that of Spinoza, which developed from it, were commonly 
believed in the seventeenth and eighteenth centuries to propose 
that whatever was, was right; z.e. universally morally right, 
whereas in fact, the natural laws of Hobbes and Spinoza have no 
real ‘moral’ implications; that is, they do not distinguish between 
what is and what ought to be, but introduce a third, non-prescrip- 
tive but advisory category, indicating not that a man ought, for 
example, to secure his own self-preservation by seeking peace, 
but that a man will find it expedient to himself to seek self-preserva- 
tion by peaceful rather than by hostile means. In other words, a 
subjective ‘law’ of utility, of Utilitarismus is inserted somewhere 
between the traditional levels of Sein and Sollen. But in the 
eighteenth century, as we have already noted more than once, 
to be accused of being a Spinozist or a Hobbesist in morality 
meant to be charged with maintaining that in natural society, no 
action at all can be unjust, and in civil society, no action can be 
unjust if it accords with the sovereign’s will, expressed through 
positive law. 

Montesquieu was prompt, in his Défense de l'esprit des lois®®, 
to refute, with justification, such accusations as those hurled at 
him by the Jensenist polemical vehicle. The fact that some laws 
of the physical world did not conflict with the accepted code of 


38 see Shackleton, pp.250-264. Note article ‘Droit de la nature’ (Boucher 
that Spinoza is refuted on this point by  d’Argis). 
Pufendorf, i156. Cf. Encyclopédie 39 published 1750. 
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the moral world did not imply logically, as Montesquieu’s Jan- 
senist detractors insinuated, that all the actions deriving from 
man’s inherent instincts and passions, and consequently all that 
they might inspire, regardless of the dictates of right reason, 
were morally just, as Spinoza would have maintained, assuming, 
although the interpretation is incorrect, that the Dutch philoso- 
pher believed all human actions to be morally licit in the pre-civil 
state. Montesquieu does admit that instinct and passions should be 
subordinated to the law of the universe, and this is borne out by 
the moral implications which appear by way of commentary on 
many of the civil laws under discussion in the Esprit des lois. The 
descriptive and the prescriptive do not always merge and may 
readily conflict. Man believes in god and it follows that he 
should believe in god. It does not follow as a corollary that be- 
cause a man happens to kill another, he is merely following the 
physical law of his own nature, and is not therefore culpable of 
injustice: ‘Il est donc Spinosiste, lui qui a démontré (liv. 1, chap. 
1) contre Hobbes et Spinosa ‘que les rapports de justice et d’équité 
étaient antérieurs à toutes les lois positives’. 

The same view is reiterated a few pages further on: “L’auteur 
[Montesquieu] a eu en vue d’attaquer le système de Hobbes, 
systéme terrible, qui, faisant dépendre toutes les vertus et tous les 
vices de |’établissement des lois que les hommes se sont faites, et 
voulant prouver que les hommes naissent tous en état de guerre, et 
que la premiére loi naturelle est la guerre de tous contre tous, 
renverse comme Spinosa et toute religion et toute morale. Sur 
cela, l’auteur a établi premièrement qu’il y avait des lois de justice 
et d'équité avant l’établissement des lois positives. Il a prouvé que 
tous les êtres avaient des lois’. 


40 E. D. L., book one, ch. 2. Cf. 43 cf. ibid., p.14: ‘Il en résulte que 
Défense de l'esprit des lois (Geneva Pauteur a attaqué les erreurs de 


1750), p.8. Hobbes, et les conséquences de celles 
41 Défense, pp.7-8. de Spinosa, et qu’il lui est arrivé qu’on 
42 ibid., pp.12-13. Pa si peu entendu, que l’on a pris pour 


des opinions de Spinosa, les objections 
qu’il fait contre le spinosisme’. 
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If Montesquieu erred like his contemporaries in his interpreta- 
tion of justice in Hobbes’s doctrine, and in his view, in the passage 
just cited, that the ‘war of all against all’ was for Hobbes ‘la 
première loi naturelle’4*, he still remained justified in his defence 
against the Jansenist attack, and their imputation to him of 
Hobbes’s and Spinoza’s system of morality. 

44 Cf. Du citoyen, ch. 2, para. 2: This is not to be confused with— 
‘Or, la première et la fondamentale loi ‘L’état naturel des hommes, avant 
de nature est qu’il faut chercher la qu’ils eussent forme des sociétés, était 
paix, si on peut l’obtenir, et rechercher une guerre perpétuelle, et non seule- 
le secours de la guerre, si la paix est ment cela, mais une guerre de tous 
impossible à acquérir’. contre tous’ (Du citoyen, ch. 1, para. 

13). 
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The Influence of Locke on Montesquieu 


z. The Lettres persanes 


Any exegesis of Montesquieu aimed at determining his debt to 
Locke is a difficult task, open only to tentative speculation. In a 
sense, Locke rejected the notion of a contract of submission, re- 
placing it with the more plansible notion of consent to rulership 
on a trustor/trustee basis, in many ways equatable with the older 
notion of contract, but not quite identical'. In the Lettres persanes, 
Montesquieu still appears to support the traditional view of the 
jurisconsults like Pufendorf and Barbeyrac, that civil society is 
first formed by a pact of association. This notion is common to 
Locke also?. Cf. Montesquieu: ‘Pourquoi veut-on que je travaille 
pour une société dont je consens de n’étre plus, que je tienne, 
malgré moi, une convention qui s’est faite sans moi? La société 
est fondée sur un avantage mutuel. Mais lorsqu’elle me devient 
onéreuse, qui m’empéche d’y renoncer’? ? 

It appears that in 1721 Montesquieu conformed with the views 
of the liberal jurisconsults of Protestant Europe in accepting at 
least the first of the two traditional social contracts normally 
regarded as necessary for the establishment of sovereignty. The 
Pensées attest the same view: ‘Les familles se sont divisées. Les 
pères étant morts ont laissé les collatéraux indépendants. Il a fallu 
s'unir par des conventions et faire, par le moyen des lois civiles, 
ce que le droit naturel avait fait d’abord. 

Le hasard et le tour d’esprit de ceux qui ont convenu ont 
établi autant de différentes formes de gouvernements qu’il y a eu 


1 see chapter 11. 3 Œuvres complètes de Montesquieu 
2 see chapter 11. (1949), vol. 11: Lettres persanes, Lettre 
LXXVI, p.246. 
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de peuples, toutes bonnes, puisqu elles étaient la volonté des 
parties contractantes’. 

But there is no close parallel in Locke with either of these 
passages, and it appears likely that Montesquieu’s early probable 
acceptance of the contract of association, without any similar ac- 
ceptance of a second convention, is in no way a reflection of a 
similar pattern in Locke’s Second treatise. Further, Montesquieu 
was to come to be one of the founders of the ‘historical school’ 
by his descriptive approach to jurisprudence in the Esprit des lois, 
and such methodology was quick to reject any historical accep- 
tance of the social contract. No evidence appears in Montesquieu’s 
major work to bear witness to a belief in the historicity of even 
the contract of association, and such a theory would have been 
difficult to support in the light of so much historical evidence to 
show that the state natural to man had always been that of civil 
society in any of its diverse forms. 

There exists no really convincing evidence to show that Mon- 
tesquieu had read Locke before his visit to England. The library 
of the Académie de Bordeaux possesses the 1724 edition of 
Mazel’s translation of Locke’s Second treatise, published in 
Geneva, and also the 1749 edition, published in Brussels, so that 
at least it seems possible that the French translation of Locke 
may have been available to Montesquieu in the mid-1720s. How- 
ever the very fact that the work was never republished in French 
between the first edition of 1691 and the second of 1724 is perhaps 
sufficient in itself to attest that Locke’s work on government was 
probably not in wide demand at the time of Montesquieu’s 
writing the Lettres persanes®, and so probably not widely avail- 
able. One passage alone in this collection of letters suggests any 
really likely influence of Locke. Letter crv: ‘Mais si un prince, 
bien loin de faire vivre ses sujets heureux, veut les accabler et les 
détruire, le fondement de l’obéissance cesse; rien ne les lie, rien ne 


4 ibid.: pensée 616. 5 published 1721. 
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les attache à lui et ils rentrent dans leur liberté naturelle®. Lis sou- 
tiennent que tout pouvoir sans bornes ne saurait être légitime, 
parce qu’il n’a jamais pu avoir d’origine légitime. Car nous ne 
pouvons pas, disent-ils, donner à un autre plus de pouvoir sur 
nous que nous n’en avons nous-mêmes. Or, nous n’avons pas sur 
nous-mêmes un pouvoir sans bornes. Par example, nous ne 
pouvons pas nous ôter la vie. Personne n’a donc, concluent-ils, 
sur la terre, un tel pouvoir”. 

Two passages in Locke suggest themselves as possible in- 
fluences here. For the first sentence: ‘Quand les législateurs 
s'efforcent de ravir et de détruire les choses qui appartiennent en 
propre au peuple, ou de les réduire dans l’esclavage, sous un 
pouvoir arbitraire, ils se mettent dans l’état de querre avec le 
peuple, qui dés lors est absous et exempt de toute sorte d’obéis- 
sance a leur egard, et a droit de recourir 4 ce commun refuge que 
Dieu a destiné pour tous les hommes contre la force et la vio- 
lence... elle [la puissance législative] perdra entièrement le 
pouvoir que le peuple lui avait remis pour des fins directement 
opposées à celles qu’elle s'était proposées, et il est dévolu au 
peuple, qui a droit de reprendre sa liberté originaire’®. 

A possible source in Locke for the latter part of the passage 
cited from the Lettres persanes might be: ‘Or, un homme n’ayant 
point de pouvoir sur sa propre vie, ne peut par aucun traité ni 
par son propre consentement se rendre esclave de qui que ce soit 
ni se soumettre au pouvoir absolu et arbitraire d’un autre, qui 
lui 6te la vie quand il lui plaira. Personne ne peut donner plus de 
pouvoir qu’il n’en a lui-même, et celui qui ne peut s’ôter la vie, 
ne peut, sans doute, communiquer a un autre aucun droit sur 
elle’. 


subject’; Of the law of nature and 


6 cf. Pufendorf: ‘By which act 
nations (Oxford 1710), p.83. 


[threatening the subject’s life], since he 


{the sovereign] lays aside the prince to 
put on the enemy, he is supposed at 
the same time to have remitted the 
obligation which lay on the part of the 


7 Nagel, 1. iii.207. 
8 C. G., ch. 18, para. 2. 
9 ibid., ch. 3, para. 2. 


IOI 


STUDIES ON VOLTAIRE 


But a more likely source for the latter part at least of the 
Montesquieu passage is suggested by one of Barbeyrac’s foot- 
notes to his translation of Pufendorf’s major work, which 
Montesquieu” is known to have possessed!1: ‘Personne ne peut 
vendre sa liberté jusqu’à se soumettre à une puissance arbitraire 
qui le traite absolument à sa fantaisie, car ce serait vendre sa pro- 
pre vie dont on n’est pas le maître. Voyez Mr Locke dans son 
second Traité du gouvernement civil, chap. 1v. Moins encore un 
peuple entier a-t-il ce pouvoir dont chacun de ceux qui le com- 
posent est entièrement destitué. Or, toute autorité légitime des 
souverains est fondée sur un consentement exprès ou tacite des 
sujets’12, 

Barbeyrac’s reference is to the passage cited above from chap- 
ter four in Locket#, but it seems likely from the fact that Locke’s 
passage is long, while Barbeyrac’s synopsis is short, that Montes- 
quieu, equally concise, may have derived his passage from his 
reading of Barbeyrac’s translation of Pufendorf". It seems prob- 
able, therefore, that in 1721, Montesquieu had not yet read 
Locke’s Second treatise of government". 


2. Sovereignty in the Esprit des lois 


Connotations of the word sovereignty vary from one French 
writer to another in the eighteenth century. Some maintain that 
sovereignty is always absolute, others that it may be limited and 
yet still be termed sovereignty. Only one French writer by the 
1760s, so far as we can ascertain, makes any express suggestion 
that even the traditionally absolute sovereign is not sovereign in 


10 see chapter vit, note 18. 


lation, as this omitted the first chapter 
11 Pufendorf, vit. vi.6, n. 2. 


of the English version. 


12 Le Clerc refers briefly to this 
same passage in Locke in his synopsis 
of the Treatises of government in the 
Bibliothèque universelle (Amsterdam 
1690), xix.5 78-579. 

13 chapter three in Mazels trans- 
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the Zteral sense of the word, since, through the faculty of human 
free will, there are always metaphysical limitations on sovereign 
authority within a state. Hobbes, although he opts in favour of 
the term sovereign to denote the head of a state, and qualifies his 
authority as absolute, does make the implication that if absolute 
power is really absolute, then only irresistible supreme authority 
such as that of God may really be sovereign!*. Bauclair makes the 
suggestion in 1764, that the term souverain, as usually employed, 
is a misnomer: ‘On peut remarquer que si je me sers du terme de 
souverain, ce n’est que pour m’accommoder au langage ordinaire. 
Si je voulais prendre ce mot dans toute son énergie, je ne recon- 
naitrais point ici bas de souverain. Par ce mot, on doit entendre un 
maitre absolu, invincible, indépendant. Cet étre est unique et 
n’existe point dans ce bas univers. L’expression de souverain est 
donc abusive. Elle convient mal à de faibles mortels’17. 
Montesquieu, like Bauclair, remarks that human authority 
cannot be completely unlimited, but this was standard practice in 
writings of Pufendorf!*, Grotius and their followers, and bore no 
relationship to actual use of the terms sovereign and sovereignty. 
Bauclair alone at this time appears to have noted that standard 
usage for these terms referred only in fact to relative supremacy. 
and therefore in fact only to superiority. Categorizations of 
sovereignty traditionally took the form of division: (a) limited 
sovereignty; (b) absolute sovereignty; (c) no sovereignty com- 
pletely unlimited since there are always metaphysical limitations; 
e. g. any subject is free, regardless of moral considerations, to 
oppose the sovereign if he determines to do so. Montesquieu: 
‘C’est une erreur de croire qu’il y ait dans le monde une autorité 
humaine à tous les égards despotique. Il ny en a jamais eu et il n’y 


16 cf. D. C. P., ch. 1, para. 13; Du not dissimilar view of the term 
citoyen, ch. 1, para. 15; Leviathan, ch. souveraineté which appears in the 
31, p.234. Abrégé of Bodin’s République (London 

17 Bauclair, Anti-contrat social (La 1755), pp.161-162. 

Hague 1764), p.116, note. Compare a 18 see Pufendorf, vi. ii.11. 
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en aura jamais. Le pouvoir le plus immense est toujours borné par 
quelque coin’?’. 

But while rejecting the possibility of sovereignty as a perfect 
absolute, the liberal thinkers of the natural law ‘school’ retained 
the term sovereignty. Pufendorf, if unconvincingly, goes out of his 
way to argue, perhaps against Hobbes, that a limited sovereign is 
nevertheless sovereign”. These traditional classifications were 
accepted by the natural law jurisconsults for at least another 
century”. 

It has frequently been suggested that Montesquieu rejects 
completely the notion of sovereignty: ‘Denn der Verfasser des 
Geistes der Gesetze zertriimmert das von Bodin kunstvoll aufge- 
führte Gebäude der Souveränetätslehre, und zwar so, dass davon 
nicht einmal die Grundmauern erkennbar geblieben sind”. 

Before examining this claim, we shall perhaps find it expedient 
to examine what use Montesquieu makes of the words souveraineté, 
and souverain, used both as a substantive and as a determinant. 

The Considérations offer one example of souveraine puissance: 
‘De plus, il y avait un certain droit des gens, une opinion établie 
dans toutes les républiques de Grèce et d'Italie, qui faisait regarder 
comme un homme vertueux, l’assassin de celui qui avait usurpé la 
souveraine puissance’, 

The following statistics from the Æsprit des lois give the fre- 
quency of each example, together with one and sometimes two 
examples of its usage: 

a. puissance souveraine (1), e.g.: ‘Il parait, par quelques 
chartres, que les clauses qui contenaient les prérogatives de ces 


19 Montesquieu, Considérations sur 


un prince ou un sénat à qui on a 
les causes de la grandeur des Romains et 


déféré la souveraineté, en peut exercer 


de leur décadence (Paris 1921), p.262. 
Cf. the maxim: ‘In Deum enim ultimo 
resolvitur omnis obligatio’. 

20 Pufendorf, vit. vi.13. cf. Encyclo- 
pédie, article ‘Souveraineté’ (Jaucourt). 

21 cf. Encyclopédie, article ‘Sou- 
veraineté’ (Jaucourt): ‘Les limitations 
du pouvoir souverain ne donnent 
aucune atteinte à la souveraineté, car 


104 


tous les actes, aussi bien que dans une 
souveraineté absolue’. 

22 Max Landmann, Der Souveräne- 
tatsbegriff bei den französischen Theo- 
retikern, von Jean Bodin bis auf Jean- 
Jacques Rousseau (Leipzig 1896), p.111. 

23 Les Considérations sur les causes 
de la grandeur des Romains, et de leur 
décadence, in Œuvres (1949), ii.131. 
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fiefs n’étaient pas différentes de celles qu’on mettait ordinaire- 
ment dans ces concessions, quoiqu’on voie aujourd’hui les 
principaux ecclésiastiques d'Allemagne revêtus de la puissance 
souveraine? 

b. souveraine puissance (7), e. g.: ‘Pai dit que la nature du 
gouvernement républicain est que le peuple en corps, ou de 
certaines familles, y avaient la souveraine puissance; celle du 
gouvernement monarchique, que le prince y ait la souveraine 
puissance, mais qu’il l’exerce selon les lois établies’25. 

c. autorité souveraine (1), e. g.: ‘On sait quel échec l'autorité 
souveraine reçut deux fois, par la prison de ce prince et sa pénitence 
publiques. 

d. souverain (10), e. g.: ‘Il [le peuple] ne peut être monarque 
que par ses suffrages qui sont ses volontés. La volonté du souverain 
est le souverain lui-même’”?7. Cf. ’Des récompenses que le sou- 
verain donne’. This is actually the title of chapter eighteen of 
book five. 

e. souveraineté (7), e. g.”° ‘De plus, il [le prince] perdrait le 
plus bel attribut de sa souveraineté, qui est celui de faire grâce”#?. 
Cf*; ‘La libetré de chaque citoyen est une partie de la liberté 
publique. Cette qualité, dans l’état populaire, est même une partie 
de la souveraineté. Vendre sa qualité de citoyen est un acte d’une 
telle extravagance qu’on ne peut pas la supposer dans unhomme’®?. 

Montesquieu uses souverain several times in a general 


CON IA EN PES MERI: 19: 

25 ibid., 111.1. 

26 ibid., XXXI.20. 

27 ibid., 11.2. 

28 ibid., v.18. 

29 ibid., V1.5. 

30 the power of royal pardon was 


renoncer à sa qualité d’homme, aux 
droits de ’humanité’. 

33 references to Montesquieu’s uses 
of souverain and souveraineté. Book, 
chapter and page are given in the 
Garnier edition, Paris 1961. Refer- 
ences in italics are those found in 


traditionally one of the parts or func- 
tions of sovereignty, although lesser 
in importance than the authority to 
make and execute laws. 

NF, D, L BV e 2 

32 cf. Rousseau, Du Dontrat social, 
in The Political writings, ed. Vaughan; 
ii.28: ‘Renoncer à sa liberté, c’est 


vol. 11: a. souveraine puissance (il.i); 
(11.ii—3 examples); (riii); (1.1-2 
examples). b. souverain: (11.ii.—two 
examples); (v.xviii); (vi.i.); (x.viii); 
(XLxvi); (xu.xiii); = XXVIII.Xxviii); 
(XXX.xxx); | (XXX.xxiv). C. souver- 
aineté: (11.ii); (V.xix); (VI.v); (x.vi.); 
(X.xii); (xv.ii); (XVIII.Xxxvii). 
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adjectival sense, but these cases are not noteworthy, as the word 
is synonymous with suprême and not used in a political sense. The 
distribution of souverain and souveraineté is noteworthy. If all 
examples had been found only in those books on the analysis of 
government, written largely in the period 1734-1738%, it might 
be valid to suggest that Montesquieu rejected the concept of 
sovereignty subsequently to 1738. But the terms in question 
appear throughout the Esprit des lois, and if they tend to appear 
more frequently in the early books, this is not surprising since 
these sections on government would be more relevant to the 
concept of sovereignty than those following. The books in which 
the terms souverain or souveraineté are found are as follows: 
DOOKSAIDIHE VAVE Kj RI MM, KV, RAV REX eas, 
eleven books in all, ranging from the second to the last, use 
souverain or souveraineté in a political sense, giving a total of 
twenty-six examples in all. 

But these data must be considered with great reserve, first 
because twenty-six examples is an extremely low figure in a work 
the length of the Esprit des lois, and secondly because all refer- 
ences are brief and incidental, and not one makes any analytical 
approach to the question of sovereignty, or even attempts to 
define what exactly Montesquieu means by the words souveraineté 
and souverain. The explanation may be that Montesquieu rejects 
entirely the concept of sovereignty, thereby denying the existence 
in the state of such an authority. But more probably the historical 
and descriptive approach Montesquieu made to law made it out 
of keeping with his method to analyze the question of sovereignty, 
which was largely a speculative one, irrelevant to a diachronic 
study of jurisprudence. 

We shall come presently to what is almost certainly a rejection 
by Montesquieu of sovereignty in his chapter on the separation 


Not noted here are the refer- 34 see Shackleton, p.265. 
ences to puissance souveraine and 

autorité souveraine, as they occur only 

once. 
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of powers, but a rejection only of the possible existence of 
sovereignty within a government system so constituted. If we are 
now to go on and assume that Montesquieu, in spite of his 
occasional uses of souverain and souveraineté, does reject the 
concept of sovereignty as applicable to any form of state, we are 
presented with a number of alternative or combinatory reasons for 
such a view. 

The possibility has already been considered that sovereignty 
might be rejected on the grounds that no human sovereignty 
could be perfectly unlimited or absolute, but only ‘relatively’ 
absolute. Another alternative suggests itself in Montesquieu’s 
unusual division of types of government according to the way in 
which power is wielded. The fact that democracy and aristocracy 
are classed together as republican forms need not concern us here. 
What is significant is the distinction between monarchy and des- 
potism. If we apply to these the traditional qualifications attached 
to limited and absolute sovereignty, it follows that monarchy, as 
Montesquieu envisages this form of government, is the traditional 
limited monarchy or limited sovereignty, and despotism is the 
traditional absolute sovereignty, but as considered by Montes- 
quieu, not only always absolute, but always tyrannical in the 
mode of its exercise. The président regarded the monarchies of 
Europe, including France, as being tempered by the balance of 
authority through the positioning of the intermediary powers?’ 
as well as by fundamental law: ‘Les pouvoirs intermédiaires, 
subordonnés et dépendants constituent la nature du gouverne- 
ment monarchique, c’est-à-dire de celui où un seul gouverne par 
des lois fondamentales’. 

Burlamaqui** follows Pufendorf?” in his distinction between 
limited and absolute sovereignty. The former is limited both by 
the balance of powers and by fundamental law. The only re- 
striction on absolute sovereignty is that imposed by natural law in 


3 E. DL tA: 37 see note 16. 
86 Principes du droit naturel et polt- 
tique (Geneva &c. 1764), ii.67, 74. 
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conjunction with the inalienable rights of the people. Diderot 
and Jaucourt writing in the Encyclopédie, make a different dis- 
tinction: limited sovereignty is still restricted by the balance of 
powers, but absolute sovereignty is limited by fundamental law. 
A tyrant is therefore an absolute ruler who governs badly without 
fundamental law, although he is still subject to natural law and 
may not encroach on the inalienable rights of subjects. Cf.: ‘Un 
souverain, quelque absolu qu’il soit, n’est point en droit de tou- 
cher aux lois constitutives d’un état, non plus qu’à sa religion. Il 
ne peut point altérer la forme du gouvernement, ni changer 
l’ordre de la succession, à moins d’une autorisation formelle de 
la nation’s, 

Montesquieu’s view of despotism may be related to Locke’s 
approach to absolute rule. A remark by Raymond Polin will 
perhaps serve to indicate the link**: ‘Le mot de souveraineté, si 
fréquent chez Hobbes, est systématiquement évité par Locke et 
le mot absolu est presque toujours associé et souvent confondu 
avec le mot arbitraire: “an arbitrary or absolute power’, et mieux 
encore, “an arbitrary absolute power” ’#?. 

Montesquieu, like Locke, tends to assimilate the notion of 
constitutionally unlimited rule, and therefore arbitrary rule, with 
the notion of tyrannical and despotic government, as if every 
ruler free to govern according to the whim of his own volition, 
without intermediary powers and a constitution, were automati- 
cally a ‘bad’ ruler. Hobbes had carefully demonstrated that an 
absolute monarch is not necessarily a bad ruler, and the weakness 
of Locke’s arguments against absolute rule only serve to stress 


38 Encyclopédie, article ‘Souverains’ 
(unsigned), p.360. The article is pro- 


Encyclopédie, article ‘Autorité’ (un- 
signed), attributed to Diderot, to- 


bably by Jaucourt or Diderot. Cf: ‘Il 
n’y a point d’autorité sans loi; il n’y a 
point de loi qui donne une autorité 
sans bornes. Tout pouvoir a ses 
limites. I] n’y a point de puissance qui 
ne doive être soumise à celle de Dieu.’ 
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39 Polin, p.199. 

40°C. G., ch'2, para. Vi 

#ibid., ch. 11, para. CXXXvII and 
CXXXIX. 
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that he perhaps realized that this was possibly true, but that it was 
polemically unwise to suggest it in the Second treatise’. 

In the same way, Montesquieu refuses to concede that a ruler 
unlimited by other bodies in the state and by a fixed constitution, 
may be a beneficent ruler showing all the positive qualities of a 
monarch ruling well, as any of the monarchs of Europe might 
have done by personal rule, without necessarily showing all the 
traits of eastern despotism which Montesquieu analyzes. There 
is the possibility that this attribution to despotism of qualities 
which could only be detrimental to a monarchy, was tacitly in- 
tended as an attack on the personal rule of certain European 
monarchs, especially Louis x1v. In this case, it would have done 
little to serve Montesquieu’s cause to have admitted of the possi- 
bility of non-tyrannical qualities in a despot, just as it would have 
failed to serve Locke’s cause, in alluding to Charles 11 or James 11, 
had he admitted that an absolute ruler may rule benevolently. 

In chapter two have been discussed Locke’s possible reasons 
for avoidance of the terms sovereign and sovereignty, and it has 
tentatively been suggested that his motive was one involving a 
view of the degree of supremacy required to make sovereignty 
feasible. An absolute sovereign was no doubt subject to natural 
law, and limited by the fact that his subjects possessed free will, 
but his superiority over them was such, that the term sovereignty 
would nevertheless appear valid in describing his authority, just 
as Hobbes had used it to denote ‘relatively’ absolute authority. 
But since Locke condemned absolute rule as morally illicit, and 
since he believes in the moral legitimacy of limited authority alone, 
(which Hobbes would have considered absolute), which was not 
sufficiently superior to the people to warrant use of the term 
sovereign, but only supreme, Locke found it expedient to avoid 
the term sovereignty altogether (except for a few examples), since 
to suggest it with reference to absolutism, by using a word which 
generally had ameliorative connotations, would be to elevate 


42 see Du G. C., ch. 2, para. XXV; 43 book eleven, ch. 6, entitled “De la 
ch. 6, para. XIV; ch. 6, para. XVII. constitution d’ Angleterre’. 
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instead of deprecate this form of authority. On the other hand, 
to use the term to refer to a government in which there was a 
balanceof powers, would demand useof the term Æmited sovereign- 
ty, which Hobbes had satisfactorily shown to be a contradiction 
in terms, although Pufendorf had stressed that a body limited by 
a genuinely inferior body, was still sovereign, although truly 
limited. 

Now, it might be suggested that in imitation of Locke perhaps, 
Montesquieu considered sovereignty to exist only in despotic 
governments, the authority of the state in monarchies and re- 
publics being insufficiently superior to that of the people to 
validate use of this term. But to describe despotic authority as 
sovereign, thereby using a word which had generally come to be 
accepted with only non-pejorative overtones, might have seemed 
to lend support to the ‘goodness’ of the despotic form of govern- 
ment, and was therefore best avoided. This hypothesis is credible 
but improbable, and assumes that those uses Montesquieu does 
make of the terms sovereign and sovereignty are incidental. 


3. Montesquieu and the ‘separation of powers’ 


The attitude which Montesquieu held to sovereignty in at least 
one type of government, that involving the ‘separation of 
powers’, may be reckoned from the celebrated chapter based on 
the English constitution, in the Esprit des lois. By the end of 
1733, most of this chapter was complete**, although modifications 
in it were made before publication in 1748. 

In this famous analysis of the English government machine, 
modified in terms of the separation of powers by way of sugges- 
tive improvement in the system, the président delineates what was 
no doubt, in his eyes at the time, the best government form for 
the securing of civil liberty in states situated in the temperate 
zone. Montesquieu dissects in detail the functions of the principal 
powers of state, the legislative, the executive and the judiciary. 


44 see Shackleton, p.285. 
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He probably became acquainted with Locke’s Second treatise of 
government during his visit to England, 1729-1731, but there is 
no need to see in Montesquieu’s description of the powers of 
state, a reflection of the legislative, executive and federative 
functions of Locke’s treatise. These were the common stock of 
political discussion in England long before Montesquieu’s visit, 
as well as long after, and the question of the powers of state was 
no doubt one with which Montesquieu became familiar through 
his reading, his associates and his interest in parliamentary debate 
while in England. 

The most remarkable feature of the chapter in question is 
Montesquieu’s analysis of the question of the separation of 
powers, a subject which arose continually in English parliamen- 
tary debate throughout the seventeenth and eighteenth centuries, 
marked inevitably by its association with the growth of the party 
system and with it, the development of what was to become the 
Cabinet, through the ever more important role played in execu- 
tive government by the king’s ministers. Traditionally, sovereign- 
ty in England meant legislative sovereignty, this function being 
wielded, in theory at least, by the king, the Lords and the Com- 
mons“5. This form of rule involved the concept of mixed govern- 
ment, sometimes called mixed monarchy. Legislative sovereignty 
was held conjointly by people, nobles and king, and these three 
bodies functioned together as sovereign. The executive and the 
judiciary were parts of sovereignty, but subordinate to the legis- 
lative function, so that by this inferiorization, that body holding 
legislative sovereignty could in a very real sense be said to possess 
executive and judiciary supremacy also. This did not mean that 
the executive and judiciary functions were under the control of 
bodies outside the king and parliament, but that the monarch, 
the Lords and Commons exercised the legislative function, while 
the remaining functions were divided among these three bodies, 
but were considered subordinate to the legislature. 


45 cf. the term ‘sovereignty of the 
queen-in-parliament’. 
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The theory of the separation of powers appears intended as a 
limitation of the executive and legislative functions to prevent 
abusive use of excessive authority. Harrington*® had recom- 
mended a scheme bordering on the separation of powers*’, during 
the civil war period in the mid-seventeenth century. But pro- 
posals for a complete separation never went beyond the stage of 
suggestion. The executive retained its right to convene and pro- 
rogue parliament, and to veto legislation, and the Commons 
retained their hold on the strings of the royal purse. But what was 
most important in the non-separation of powers, and the key to 
the successful functioning of English government in the eight- 
eenth century and after, was the executive role played by minis- 
ters chosen by the king from parliament, especially with the 
development of a two-party system and the need for the king’s 
ministers, with their legislative and executive duties, to be chosen 
predominantly from one of the two parties. This partial amal- 
gamation of powers was essential to the successful development 
of the monarchical and bicameral system of government which 
we have today. 

Montesquieu’s scheme for the separation of powers cannot 
have been inspired by Locke, when we consider that Locke ex- 
pressly emphasizes supremacy of the legislative function of 
government: ‘Ce pouvour législatif n’est pas seulement le supréme 
pouvoir de l’état, mais encore est sacré et ne peut être ravi à ceux 
à qui il a été une fois remis’8. 


46 mentioned twice in the Z. D. L.; 
once at the end of the chapter on the 
separation of powers. Montesquieu’s 
library contained a copy of Harring- 
ton’s The Commonwealth of Oceana 
(London 1656), with its utopian 
speculations involving government 
with some degree of separation of 
powers. Oceana was republished 1658, 
1700. 

47 it is perhaps noteworthy that 
Oceana was translated into French in 
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1737. Holbach had this edition. Ex- 
tracts appeared from the English ver- 
sion in the Bibliothèque britannique 
(September 1700), pp.243 ff., and the 
French translation was reviewed in 
the same gazette in 1737. Montesquieu 
made modifications to his chapter on 
the English constitution in the period 
1734-1738. See Shackleton, p.285. 

48 Du Gouvernement civil, ch. 10 
para. 1. 
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The other two powers, the executive and the federative, being 
subordinate to this ‘suprême pouvoir’ which is the legislative, it 
follows that they are not separated from it, but in fact in the hands 
of the legislature itself by their very subordination. Pufendorf 
would argue that the legislature was sovereign, but genuinely 
limited by the executive and judiciary, in spite of their subordinate 
position. 

The essence of the separation of powers was a division of the 
three primary powers of state, and especially the two most import- 
ant, the legislative and executive, in such a way that no person or 
persons should share in control of both functions, or even worse, 
of the judiciary as well. Such a collusion of the powers of state 
would lead to an unequal balance of power to the detriment of 
civil liberty. Hobbes was one of the chief enemies of the separ- 
ation of powers": ‘If there had not first been an opinion received 
of the greatest part of England, that these powers [the powers of 
state] were divided between the King and the Lords and the 
House of Commons, the people had never been divided and 
fallen into this civil war; first between those that disagreed in 
politics, and after between the dissenters about the liberty of 
religion, which have so instructed men in this point of sovereign 
right, that there be few now in England that do not see that these 
rights are inseparable’®°. 

In Hobbes’s view, sovereignty was indivisible. All its functions 
must be in the same hands, or if they were in different hands, then 
they must be subordinated to one supreme power, the legislative 
or the executive, so that in a sense, they were still amalgamated 
and not separated. It is in this way that Pufendorf divides 
sovereignty in its object, but not in its principle; z. e. sovereignty 
is made up of several powers, not one, but these powers cannot be 
entirely separated without the establishment of several different 


49 Leviathan, ch. 18, p.119. a seditious doctrine, that which states 
50 cf, Savérien, Histoire des philo- ‘que le pouvoir souverain doit étre 
sophes modernes (Paris 1760), i.71. partage’. 
Savérien notes that Hobbes qualifies as 
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sovereigns, which is tantamount to total lack of sovereignty. 
Rousseau is quite explicit in noting that the traditional parts of 
sovereignty, if separated, are subordinated to one supreme power, 
instead of existing with equal supremacy. Hence his subordi- 
nation of the executive to the legislative, although he does in fact 
refuse to admit of any but the legislative as a sovereign function: 
‘En suivant de même les autres divisions (de la souveraineté), on 
trouverait que, toutes les fois qu’on croit voir la souveraineté 
partagée, on se trompe; que les droits qu’on prend pour des 
parties de cette souveraineté lui sont tous subordonnés, et sup- 
posent toujours des volontés suprêmes dont ces droits ne donnent 
que l’exécution’5t. 

It is apparent from the early books of the Esprit des lois analy- 
zing government, that Montesquieu did not always support the 
separation of powers for the attainment of a liberal form of state 
structure: ‘Pour former un gouvernement modéré, il faut com- 
biner les puissances, les régler, les tempérer, les faire agir’®. 

At this stage, his envisaged system of tempered government 
involves the traditional Lockeian view of subordination and non- 
separation. Contrast it with the lack of freedom which Montes- 
quieu later envisages if the powers of state are united in the same 
hands. But the change of viewpoint is not an extensive one, for 
the président admits that a certain liberty may be maintained if 
only two powers are united. Only the combination of three 
leads to pure despotism, and this was never the combination 
which Montesquieu had earlier suggested, which was based on the 
balance of powers and a system, even then, very like the English 
or French one: ‘Dans la plupart des royaumes de l’Europe, le 
gouvernement est modéré, parce que le prince, qui a les deux 
premiers pouvoirs, laisse à ses sujets l’exercice du troisième. 
Chez les Turcs, ou ces trois pouvoirs sont réunis sur la tête du 
sultan, il règne un affreux despotisme’®. 


51 Du contrat social, book two, ch. 2. 53 ibid., XI. 6. 
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Dr Robert Shackleton’s evidence to show that Montesquieu’s 
analysis of the separation of powers was largely inspired by 
Bolingbroke’s writings on the subject in his political journal 
The Craftsman** and by the polemical responses which these 
provoked, appears quite conclusive. The president defines a 
system of government based, with modifications, on the form 
of the English constitution. The modifications in question, for in 
fact there was no complete separation of powers in England, 
suggest not that Montesquieu was mistaken in his appraisal of the 
English machine of government, but that possibly he made cer- 
tain emendations for the purpose of suggesting a hypothetical 
and ideal scheme of government for the procuring of civil 
liberty, yet one which was not far removed from the reality 
of the English form. 

In direct relation to the concept of sovereignty, the conclusions 
we may draw are fairly definitive. In a chapter which might well 
have leant itself to the use of such terms, since it deals in detail 
with the traditional parts of sovereignty, it is interesting to note 
that Montesquieu completely avoids use of souverain and sou- 
veraineté, although as we have already remarked, these terms are 
employed sporadically in the rest of the Esprit des lois. Dr 
Shackleton shows55 that Montesquieu’s use of the terms pouvoir 
législatif and pouvoir exécutif derive almost certainly from Mazel’s 
translation of Locke, convincing evidence that Montesquieu had 
read the Second treatise. Locke’s avoidance of the terms sovereign 
and sovereignty might possibly have inspired Montesquieu to a 
similar avoidance of souverain and souveraineté in book eleven, 
chapter six, were it not for the fact that the evidence just indi- 
cated shows that Montesquieu probably read Locke in French 
rather than English, and in his French translation of Locke, 
Mazel makes fairly frequent use®* of the terms souverain and 


54 see Shackleton, ‘Montesquieu‘ 55 Shackleton, p.286. 
Bolingbroke and the separation of 56 see chapter 11. 
powers’, French studtes (1949). 
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souveraineté. E. g.—‘le pouvoir souverain’? to translate ‘the 
supreme power’®’, 

A more plausible reason for Montesquieu’s almost certain 
dismissal of sovereignty in a state in which there is total or perhaps 
only partial separation of powers, may lie in the fact that the re- 
duction of sovereignty into its separate components parts is tanta- 
mount to the establishment of separate sovereigns, which is 
therefore the annihilation of sovereignty altogether, since 
sovereignty implies supremacy, and the coexistence of several 
supreme bodies simultaneously is an absurdity. Cf. Hobbes: 
‘There is a sixth doctrine, plainly and directly against the essence 
of a commonwealth. And it is this ‘that the sovereign power may 
be divided’. For what is it to divide the power of a common- 
wealth, but to dissolve it, for powers divided mutually destroy 
each other’5?. 

This explains Hobbes’s repetitive assertions that all sovereignty 
must be absolute and indivisible, but it failed to satisfy the 
fautors of limited sovereignty, since they could argue for an 
intrinsic unity of the parts of sovereignty, by the subordination of 
all other parts to the legislative. Cf. Achenwall: ‘Illi, inter quos 
divisum est imperium, non nisi junctim habent imperium plenum 
et absolutum’®. 

It would appear almost certain that Montesquieu accepted the 
view that sovereignty divided was no sovereignty at all. It did 
not follow that this meant government based on such lines, at 
least according to Montesquieu’s reckoning, was impossible. On 
the contrary, it was supposedly the most successful manner of 
procuring civil freedom. That the legislative, traditionally the 
supreme and essential part of sovereignty, ceased to have pre- 
dominance by a separation of powers, and came to be ranked with 
the judiciary, does not appear to have concerned the Président 


unduly. 


57 Du Gouvernement civil, ch. 6, 60 cited by Otto Gierke, Natural 
para. 1. law and the theory of society, trans. and 
ss CIG Ch To para. CXXXII ed. E. Barker (Cambridge 1934), i.157. 


59 Leviathan, ch. 29, p.213. 
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It is perhaps noteworthy that Locke does make one possible 
reference to what appears to be the equal separation of powers, 
but he makes no comment on this point: ‘It was not at all strange 
that they [men] should not much trouble themselves to think of 
methods of restraining any exorbitances of those to whom they 
had given the authority over them, and of balancing the power 
of government, by placing several parts of it in different hands’*. 


61 C. G., ch. 8, para. CVII. 
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CHAPTER IX 
Hobbes in the Encyclopédie 


z. Diderot’s article ‘Hobbisme’ 


Diderot’s article ‘Hobbisme”! in the Encyclopédie derives? in 
the main from Brucker’s Historia critica philosophiae, which 
contains a synopsis of the Leviathan‘ in the form of a series of 
points, each noting one of the principal tenets in Hobbes’s phil- 
osophy. The abrégé gives the majority of the Aistoria’s article; 
some of the points are followed by part of Brucker’s original 
Latin, modified apparently by Diderot himself*. Brucker, for 
his part, generally copies verbatim from the Latin version of the 
Leviathan’. 

The editor’s commentary after the précis from Brucker, to- 
gether with a footnote by Bellin’, is worthy of note. Diderot 
remarks, like others before and after him, that the generally 
held view of Hobbes is an erroneous one’. 

‘Il [Hobbes] fut loué et blamé sans mesure. La plupart de ceux 
qui ne peuvent entendre son nom sans frémir n’ont pas lu et ne 
sont pas en état de lire une page de ses ouvrages’. 

This may be contrasted with the footnote by Bellin which 
adopts the censuring tone which is so invariably concomitant 
takes 5 e.g. Diderot: ‘obligatio civium’, 


1the article up nineteen 


columns. 

2 Diderot also borrowed from Bruc- 
ker for other articles. 

3 Jacobi Bruckeri historia critica 
philosophiae a mundi incunabulis ad 
nostram usque aetatem deducta, Leipzig 
1742-1767. 

4 Brucker, v.vi. 


Encyclopédie, viii.195. Cf. Brucker: 
‘obligatio quam cives habent’ (p.196). 

6 Leviathan, ch. 21, p.168, in the 
Molesworth edition of Opera philo- 
sophica quae latine scripsit omnia (Lon- 
don 1841), iii. 

7 signed (Z), i. e. Bellin. 

8 “Hobbisme’, p.197. 
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with references to Hobbes in the seventeenth and eighteenth 
centuries’. 

‘Oui, tel est le dangereux, l’abominable système de Hobbes. . . . 
Heureusement, l’abrégé, le précis qu’on en a tracé ici est si stérile 
et si peu attrayant par lui-même que cette réfutation serait hors de 
place, quand même l’étendue de ces notes en serait susceptible”. 


2. Diderot’s article ‘Autorité politique” 


To Diderot in his article ‘Autorité politique”°, a sovereign, 
according to Hobbes, is absolute to the point that all positive and 
moral law are expressed by his will in the corpus of his law. 
There is no appeal possible to a higher source of morality, such 
as god, who provided for most thinkers of the natural law 
‘school’, the ultimate sanction for the universal law of nature, 
and was therefore a sovereign to whom any temporal sovereign 
was subordinate, should the law of each fail to coincide with the 
other: ‘Livrer son cœur, son esprit et sa conduite sans aucune 
réserve a la volonté et au caprice d’une pure créature, en faire 
l'unique et le dernier motif de ses actions, c’est assurément un 
crime de lèse-majesté divine au premier chef. Autrement, ce 
pouvoir de Dieu, dont on parle tant, ne serait qu’un vain bruit 
dont la politique humaine userait à sa fantaisie, et dont l’esprit 
d’irréligion pourrait se jouer à son tour, de sorte que toutes les 


9 ibid., p.196, n.1. Cf. article “Mal- 
mesbury’ (Jaucourt); “Tout le monde 
connaît les dangereux principes qu’il 
[Hobbes] établit dans son traité du 
citoyen et son Leviathan. Il désigne le 
corps politique sous le nom de cette 
bête” etc. Cf. article ‘Shropshire’ 
(Jaucourt): ‘Le fameux Hobbes, soit 
qu’il ait rendu quelque service au 
gouvernement civil ou non, a du moins 
fait bien du mal aux mœurs, et si les 
autres parties de la philosophie lui ont 
quelque obligation, la morale ne lui en 
a aucunement’. 

10 Encyclopédie, i.763-765. Unsigned 
article therefore by Diderot according 


120 


to the Avertissement. 

lit is difficult to judge how well 
Diderot was textually acquainted with 
Hobbes. He borrowed Hobbes’s Æ/e- 
ments philosophiques du citoyen from 
the Bibliothéque du roy on 26 August 
1747. See Proust, Diderot et l’Ency- 
clopédie (Paris 1962), p.343, n.8. Cf. 
Diderot, Pensées philosophiques, pensée 
XVII: ‘Cartouche, le pistolet à la main, 
aurait pu faire à Hobbes une pareille 
leçon. ‘La bourse ou la vie. Nous 
sommes seuls. Je suis le plus fort et il 
n’est pas question entre nous d’équité’” 
(Written 1746). 
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idées de puissance et de subordination venant à se confondre, le 
prince se jouerait de Dieu, et le sujet du prince’. 

The allusion could apparently be as much to the divine right 
theory of ‘jus est quod jussum est’, as to Hobbes, were it not for 
the fact that supporters of sovereignty jure divino generally main- 
tained the moral legitimacy of the conscientious objection in cer- 
tain extreme cases of oppression by the sovereign!?, and acknowl- 
edged the subordination of subjects and sovereign alike to a 
universal moral law, distinct in itself from the civil law. In certain 
passages, Hobbes does give the impression that positive and moral 
law are identical in the civil state as he envisages it: “To the care 
of the sovereign belongeth the making of good laws. But what 
is a good law? By a good law, I mean not a just law, for no law 
can be unjust. The law is made by the sovereign power, and all 
that is done by such power is warranted and owned by every 
one of the people’. 

For a subject to appeal to a code of law other than that of the 
sovereign is to retract his will, originally alienated by the social 
contract to that of the sovereign. Such an appeal is tantamount to 
self- contradiction since one has agreed to own all acts of the 
sovereign will to be one’s own. As we have noted in chapter one 
however, alienation of one’s will for the future is a dubious hypo- 
thesis and if feasible, would preclude the possibility of individual 
free will in the civil state, a fact which Hobbes is far from admit- 
ting, for he expressly admits of the possibility of an appeal to 
individual conscience within the state. The apparent contradic- 
tion, which appears to have confused Diderot, is removed im- 
mediately one accepts Hobbes’s definition of injustice, as breach of 
positive law. One may appeal to one’s own pattern of morality, 
but such a claim may not have the sanction of the sovereign’s 
law. Hobbes does not claim that the sovereign’s law is a moral one, 
but emphasizes that it is expedient for subjects, for their own 
sake, to accept it as such, if without contrariety of conscience, 
they are able to do so: ‘Il n’appartient ni aux docteurs, ni aux 


12 e, g. in Bossuet’s Politique. 13 Leviathan, ch. 30, p.249. 
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philosophes d’interpréter les lois de la nature. C’est l'affaire du 
souverain. Ce n’est pas la vérité mais l’autorité qui fait la loi. 
‘Non veritas sed auctoritas facit legem’14. 

Imbued with the belief that there always exists two types of 
law, positive law and natural law, Diderot appears to assume that 
Hobbes denies the existence of the latter and proclaims solely 
the existence of the former, which he may choose to call a moral 
or a civil law as he pleases. Diderot thereby transfers to Hobbes’s 
use of injustice, his own connotation of the word, which is that of 
breach of natural law. Confusion therefore arises when Hobbes is 
interpreted without application being made of his own definitions 
of good, bad, justice, injustice. In civil society as Hobbes conjec- 
tures it to be, the supreme authority in the state determines what 
is or is not contrary to civil law, and that which is contrary to 
civil law is injustice®. In fact, the apparent amalgamation by 
Hobbes of civil and moral law is one of the devices he uses to 
emphasize the apparent absolutism, the ‘psychological’ sovereign- 
ty of thehead of state. The subjective moral law which each individ- 
ual had in the state of nature (i. e. the freedom to act for his own 
expediency, provided that in conscience he did not consider his 
actions contrary to his own self-preservation) is not nullified by 
the will of the sovereign, nor is alienation of the will of all subjects 
to that of the sovereign an irrevocable and total alienation, but 
merely a voluntary obeissance in so far as obeissance to the state is 
expedient to the subject through fear of the coercive power of 
the state®. The “encyclopédiste’ view of Hobbes and morality 


14 ‘Hobbisme’. Cf. Brucker, v.196: 
‘Interpretatio legum naturae non a 


trary and what is not contrary to the 
rule’. 


doctoribus et philosophis dependet, 
sed ab auctoritate civitatis. Non enim 
veritas sed auctoritas facit legem’. 

15 Cf. Leviathan, ch. 26, p.173: 
‘Civil law is to every subject those 
rules which the commonwealth hath 
commanded him, by word, writing or 
other sufficient sign of the will, to make 
use of, for the distinction of right and 
wrong, that is to say, of what is con- 
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16 in the state of nature, action con- 
trary to conscience may not only be 
termed sin, but also injustice. But 
Hobbes prefers to call it sin only, in 
civil society, in order not to confuse it 
with his purely legal connotation of 
injustice. ‘Breviter, in statu naturae, 
justum et injustum non ex actionibus, 
sed ex consilio et conscientia agentium 
aestimandum est, Quod necessario, 
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remains uniformly the same for all those referring to him: ‘La loi 
naturelle est fondée, comme nous Pavons dit, sur la distinction 
essentielle qui se trouve entre le bien et le mal moral. Il s’ensuit 
que cette loi n’est point arbitraire’!’. An allusion to Hobbes seems 
evident, particularly as he is mentioned in the same article, ‘Loi 
naturelle’. 


3. Jaucourt’s article “Injustice”! 


Jaucourt’s view of Hobbes’s scheme of morality seems no 
different from that of Diderot, and Hobbes’s statement that just 
and unjust are what is determined as such by the law, is modified 
and subjected to Jaucourt’s own view of injustice, as infringement 
of the universal law of reason: ‘Hobbes prétend que toute injus- 
tice envers les hommes suppose des lois humaines, et ce principe 
est trés faux, car, quoique les maximes de la droite raison, ou les 
lois naturelles, soient des lois de Dieu seul, elles sont plus que 
suffisantes pour donner à l’homme un vrai droit de faire ce que la 
raison lui dicte, comme permis de Dieu. Une personne innocente, 
par exemple, a droit à la conservation de sa vie... . Tout atteinte 


quod studio pacis, quod suiconservandi 
causa fit, recte fit. Alioquin omne 
damnum homini illatum legis naturalis 
violatio atque in Deum injuria est’; 
Opera philosophica, ed. Molesworth 
(London 1841), ii. De cive, ch. 2, para. 
XXVII, n. 

17 Encyclopédie, article ‘Loi naturelle’ 
(unsigned). 

18 Encyclopédie, article ‘Injustice’. 
Cf. article ‘Morale’ (Jaucourt): ‘Il 
[Hobbes] pose pour principe des 
sociétés, la conservation de soi-méme 
et l’utilité particulière. Mais il établit 
sur cette supposition que l’état de 
nature est un état de guerre de chacun 
contre tous. Mais il donne aux rois une 


autorité sans bornes, prétendant que la 
volonté des souverains fait et la religion 
et tout ce qui est juste ou injuste’. Cf. 
article ‘Athées’ (abbé Yvon) ‘[Hobbes], 
quoique accusé d’athéisme, paraît avoir 
senti que l’idée de morale renfermait 
nécessairement celle d’obligation, l’idée 
d'obligation celle de loi, et l’idée de 
loi, celle de législateur, C’est pourquoi, 
aprés avoir en quelque sorte banni le 
législateur de lunivers, il a jugé a 
propos, afin que la moralité des nations 
ne restat pas sans fondement, de faire 
intervenir son grand monstre qu’il 
appelle le Léviathan et d’en faire le 
créateur et le soutien du bien et du mal 
moral’. 
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donnée aux droits d’autrui est une injustice, quelle que soit la loi 
humaine en vertu de laquelle on a acquis ces droits’1. 

Jaucourt is correct in noting that injustice, for Hobbes, pre- 
supposes the existence of human law, but this does not mean, as 
Jaucourt assumes it does, that for Hobbes all morality can only 
exist within the civil state, so that in effect, Leviathan does be- 
come a mortal god. /njustice presupposes human laws because, by 
definition, it denotes action contrary to those laws alone. But 
Diderot’s and Jaucourt’s mistake is made increasingly likely to 
occur by the fact that Hobbes does deny the existence of the 
traditional moral code. He admits only a utilitarian morality, 
which exists completely independently of positive law, and exists 
in the natural state and, we must logically assume, in the civil 
state also. Jaucourt would appear to suppose that because Hobbes 
rejects the traditional law of reason, he denies the possible exist- 
ence of any law other than that of the sovereign. As we have 
observed earlier, however, obedience to the sovereign himself 
depends not on justice and legality in their Hobbesian sense, but 
on the individual utility code of each subject. The subject obeys 
the law, not because it is the will of the sovereign, but because he 
has more to gain by obedience than by refusal to comply. 


4. The article “Droit de la nature, ou droit naturel,’ by Boucher d’Argis 


A synopsis of Hobbes’s doctrine is contained in the article ‘Droit 
de la nature, ou droit naturel’. It is by Boucher d’Argis: ‘Il 


19 Voltaire’s view is similar, e. g. in 
the A. B. C. (1768), part one: ‘A. Com- 
ment trouvez-vous la maison que 
Hobbes a batie en Angleterre? B..... 
Il prétend que l’autorité seule fait les 
lois, que la vérité ne s’en mêle pas. Il ne 
distingue point la royauté de la tyran- 
nie. Chez lui, la force fait tout’. Cf. 
‘Ce n’est pas la vérité mais l’autorité 
qui fait la loi’. Encyclopédie, article 
‘Hobbisme’. Compare Voltaire’s view 
of the state of nature as seen by 
Hobbes in Ze Philosophe ignorant 
(1766) and cf. Diderot, Pensées 
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philosophiques, pensée xvii. Voltaire’s 
view of Hobbes in the 4. B. C. 
appears superficial, although he is 
known to have possessed a copy of the 
Leviathan. (See Voltaires library 
catalogue). Frederick’s view seems 
most appropriate: “Tout vieux que je 
suis, j’ai lu 4. B. C. de Voltaire, et je 
vous réponds qu’il ne connait ni entend 
la, b, c. de Hugo Grotius, que pro- 
bablement il n’a jamais lu Hobbes non 
plus’ (Best. 14471, note), 
20 D.III. 
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[Hobbes] attribue aux rois une autorité sans bornes, non seule- 
ment dans les affaires d’état, mais aussi en matière de religion. 
Lambert Verthuisen [sic], philosophe des Provinces-Unies, fit 
une dissertation pour justifier la manière dont les lois naturelles sont 
présentées dans le traité du citoyen?t, mais ce ne fut qu’en aban- 
donnant les principes d’Hobbes, ou en tâchant d’y donner un 
sens favorable. Hobbes donna encore au public un autre ouvrage 
intitulé Leviathan, dont le précis est que sans la paix, il n’y a point 
de stireté dans un état, que la paix ne peut subsister sans le com- 
mandement, ni le commandement sans les armes, que les armes ne 
valent rien si elles ne sont mises entre les mains d’une personne 
etc. Il soutient ouvertement que la volonté du souverain fait non 
seulement ce qui est juste ou injuste, mais même la religion, 
qu'aucune révélation divine ne peut obliger la conscience que 
quand le souverain, auquel il attribue une puissance arbitraire, 
lui a donné force de loi. Spinoza a eu depuis les mêmes idées de 
l’état de nature, qu’il fonde sur les mêmes principes’. 

The passage derives almost verbatim from Barbeyrac’s synopsis 
of Hobbes” which I have already shown in chapter v, and this in 
turn derives its brief précis of the Leviathan from Bayle’s Dic- 
tionnaire. Barbeyrac, unlike Boucher d’Argis, acknowledges his 
source. Most commentators on Hobbes in the Encyclopédie 
appear to have derived their knowledge of the English philos- 
opher from secondary sources, and Boucher would appear to be 
no exception. An almost contemporary comment lends credence 
to this view. Félice: “Tel est le système de morale que Hobbes a 
tracé. Je m’y suis un un peu étendu, d’un côté parce qu’il présente 
des idées singulières, et de l’autre parce que plusieurs en entendent 
parler ou même en parlent sans le connaître”?. 


21 Epistolica dissertatio de principiis 
justi et decori continens apologiam pro 
tractatu clarissimi Hobbaei, de cive 
(Amsterdam 1651). Reprinted in Vel- 
thuysen’s Opera (Rotterdam 1680), ii, 
with certain modifications making the 
writer less favourable to Hobbes. 

22 Pufendorf, Préface du traducteur, 


p.cxvii. 

23 Bayle, Dictionnaire historique et cri- 
tique (ed. 1740), article ‘Hobbes’, n. E. 

24 Félice, Introduction historique et 
critique au droit naturel, which serves 
as an introduction to Burlamaqui’s 
Principes du droit de la nature et des 
gens (Yverdon 1766), pp.cxxxvi-Cxxxvii. 
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As we have already observed, Bayle’s synopsis of the Leviathan 
is in turn taken from the Vita Hobbesi’. 


5. Pufendorf and Cumberland on Hobbes in the Encyclopédie 


In the mid-eighteenth century, references are frequently made 
to Pufendorf and Cumberland in lists of suggested reading for a 
training in natural law®*, largely thanks to the popularity of 
Barbeyrac’s translations’? (and to their practical lay-out). It is 
therefore surprising that more reference is not made in the 
Encyclopédie to these works, with reference to Hobbes, for they 
are frequently mentioned independently of him. The second-hand 
way in which Hobbes’s name arises, as we have noted, would 
already suggest at this stage that first hand reading of Hobbes, 
as de Félice stressed, was not the manner of some of Hobbes’s 
French commentators in the mid-eighteenth century. 


6. The article ‘Vertu’ by Romilly fils; his use of Montesquieu 


Brucker and Bayle were not the only secondary sources of 
reference to Hobbes, yet it is perhaps surprising that Montesquieu 
should have been taken up for this purpose, unless Romilly fils 
was perhaps writing in tacit defence of Montesquieu to protect 
him from Jesuit accusations of Spinozism and Hobbesianism?* by 
using Montesquieu’s own method of self-defence®®, that of citing 
his anti-Hobbesist sentiments as expressed at the beginning of the 
Esprit des lois. Since Montesquieu’s Traité des devoirs, containing 
a refutation of Hobbes, is no longer extant, there survive only 
brief and general references, in Montesquieu, to Hobbes’s doctrine. 
However as Montesquieu was generally regarded by the ‘encyclo- 
pédistes’ as a reliable authority on the subject of virtue, the motiv- 
ating principle of the democratic spirit*!, it is not surprising that 
the article ‘Vertu’ in the Encyclopédie, in making mention of 


25 see chapter 111. 30 see Montesquieu, @uvres (1949), 
26 see Félice, p.xxvii-xxx. i.108-111, for the Analyse du traité des 
27 see chapter v. devoirs. 

28 see chapter vil. 31 EF. D. Lo book m1, ch. 3. 


29 Défense de l’esprit des lois. 
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Hobbes, should take up Montesquieu’s vituperation of him in the 
Esprit des lois. Romilly fils: ‘ “La vertu est, dit-on, purement arbi- 
traire et conventionnelle. Les lois civiles sont la seule règle du 
juste et de l’injuste, du bien et du mal. Les souverains, les législa- 
teurs, sont les seuls juges à cet égard. Avant l'établissement des 
sociétés, toute action etait indifférente de sa nature.” Rép. On 
voit que ce noir système de Hobbes et de ses sectateurs ne va à 
moins qu’à renverser tous les principes moraux sur lesquels cepen- 
dant repose, comme sur une base inébranlable, tout l’édifice de 
la société. Mais n'est-il pas aussi absurde d’avancer qu’il n’y a 
point de lois naturelles antérieures aux lois positives, que de 
prétendre que la vérité dépend du caprice des hommes, et non pas 
de l’essence même des êtres, qu'avant qu’on eût tracé de cercle, 
tous ses rayons n'étaient pas égaux? Bien loin que la loi positive 
ait donné l’être à la vertu, elle n’est ellemême que l'application 
plus ou moins directe de la raison ou de la loi naturelle, aux 
diverses circonstances où l’homme se trouve dans la société. Les 
devoirs du bon citoyen? existaient donc avant qu’il y eût de cité. 
Ils étaient en germe dans le cœur de l’homme. Ils n’ont fait que se 
développer. 

The circle metaphor appears to derive from Montesquieu: 
‘Diret qu’il ny a rien de juste ni d’injuste que ce qu’ordonnent 
ou défendent les lois positives, c’est dire qu’avant qu’on eût tracé 
de cercle, tous les rayons n'étaient pas égaux. 

Il faut donc avouer des rapports d’équité antérieurs à la loi 
positive qui les établit”#5. 


7. Jaucourt’s article ‘Sujet’ 


Some credit must be given to Jaucourt for the way in which he 
deals with conscientious objection in Hobbes’s system. Grotius*f, 


35 E, D. L., book 1, ch. 1. 
36 e, g. Le Droit de la guerre et de la 
paix (Leiden 1759), book one, ch. 4, 


32 cf. the 1651 edition of the Du 
citoyen, entitled Æléments philoso- 
phiques du bon citoyen, as opposed to 


éléments philosophiques du citoyen. 

33 Encyclopédie, article ‘Vertu’. 

34 the manuscript has ‘avec Hobbes 
crossed out. See Shackleton, p.248, n.4. 


> 


p.184. Grotius uses Barclay to support 
his argument on this subject, as does 
Locke. Cf. Locke, Du G. C., ch. 18, 
para. XXII. 
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recognized as a moderately liberal absolutist, was convinced, like 
Bossuet?’, that one may in conscience find the sovereign’s com- 
mand repugnant to the law of reason, to the extent that resistance 
to the sovereign, or at least non-obedience to him by flight or by 
refusal to obey a command, becomes morally legitimate. As we 
have noted, Hobbes does concede certain inalienable rights** to 
subjects, whereby resistance to the sovereign, if those rights are 
threatened, is almost invariably expedient. And one may deduce 
also from Hobbes that objection in conscience to the sovereign’s 
will may well occur, although action in accordance with this 
objection and against the state will generally prove non-expedient. 
It is nevertheless feasible. Conscientious objection is possible, 
whatever the rights of the subjects which the sovereign may have 
arrogated to himself. 

Jaucourt®®: ‘On demande si un sujet peut exécuter innocemment 
un ordre qu’il sait être injuste, et que son souverain lui prescrit 
formellement, ou s’il doit plutôt refuser constamment d’obéir, 
même au péril de perdre la vie. Hobbes répond qu’il faut bien 
distinguer si le souverain nous commande de faire, en notre pro- 
pre nom, une action injuste qui soit réputée nôtre, ou bien s’il nous 
ordonne de l’exécuter en son nom et en qualité de simple instru- 
ment, et comme une action qu’il répute sienne. Au dernier cas, 
il prétend que l’on peut sans crainte exécuter l’action ordonnée 
par le souverain qui alors en doit être regardé comme l’unique 
auteur, et sur qui toute la faute en doit retomber. C’est ainsi, par 
exemple, que les soldats doivent toujours exécuter les ordres de 
leur prince, parce qu’ils agissent comme instruments et au nom 
de leur maître. Au contraire, il n’est jamais permis de faire en son 
propre nom une action injuste, directement opposée aux lumières 
d’une conscience éclairée. C’est ainsi qu’un juge ne doit jamais, 
quelque ordre qu’il en ait du prince, condamner un innocent ni 
un témoin à déposer contre la vérité’*°. 


37see Bossuet’s Politique tirée des 39 Encyclopédie, article ‘Sujet’. 
propres paroles de I’ écriture sainte. 40 cf. “Hobbisme’: ‘Non veritas sed 
38 see Du citoyen, ch. 2, para. xix. auctoritas facit legem’. 
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Jaucourt at least gives evidence of likely first hand reading of 
Hobbes, but his interpretation seems erroneous, for he attributes 
to Hobbes traditional notions of passive and active obedience, and 
assumes that Hobbes’s natural law in universal, and that he adopts 
the traditional natural law ‘school’ view that an unjust action 
committed in the sovereign’s name exonerates the subject, ren- 
dering the sovereign alone guilty in the eyes of god, as if Hobbes 
held the view that responsibility for an action could be transferred 
simply by deliberated imputation‘. Jaucourt falls into the further 
error of assuming that breach of natural law in Hobbes involves 
action contrary to law, whereas, by Hobbes’s definition, such a 
breach is constituted according not to the action itself, but to the 
state of the conscience vis-à-vis the action. In this way, responsi- 
bility for an action cannot arbitrarily be imputed to another, for 
the state of the conscience cannot be altered at will. One may 
choose between alternatives of action and either act or neglect to 
act, but one cannot arbitrarily sway the conscience to convince 
oneself that what is contrary to one’s own moral code is suddenly 
in conformity with it. Hobbes’s meaning is clear in the passage 
to which Jaucourt evidently alludes in the extract cited. 

Hobbes: ‘Un péché est ce que l’on fait contre sa conscience, car 
en le faisant, on méprise la loi. Mais il faut user de distinction. Je 
suis coupable d’un péché lorsqu’en le commettant fai cru que 
je deviendrais coupable. Mais quand j’ai pensé qu’un autre en 
porterait la coulpe, j’ai pu le faire en certaine rencontre, sans me 
rendre criminel. . . .Ainsi, si je prends les armes par le commande- 
ment de l’état, quoique j’estime que la guerre est injuste, je ne 
pécherai point, mais je serais criminel si je refusais de les prendre, 
parce que je m/attribuerais la connaissance de ce qui est juste 
et de ce qui est injuste, que je dois laisser à l’état. Ceux qui ne pren- 
dront pas garde à cette distinction tomberont dans la nécessité de 
pécher toutes fois et quantes qu’on leur commandera quelque 


41 Burlamaqui’s views on the impu- 
tation of moral responsibility are the 
same as Jaucourt’s. 
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chose d’illicite, ou qui leur paraîtra telle, car ils agiront contre 
leur conscience s’ils obéissent, ou contre le droit s’ils sont réfrac- 
taires. S’ils trahissent leur conscience, ils feront voir qu’ils ne 
craignent guère les peines de la vie à venir, et s’ils se bandent con- 
tre le droit, ils renverseront autant qu’en eux est la société humaine 
et la vie civile, qui est l’âme du siècle où nous sommes”#?. 

Hobbes therefore presents four possibilities in the example 
given here of a sovereign’s command. The subject may obey, 
imputing responsibility for his action to himself or to the sover- 
eign, or he may disobey, imputing responsibility to himself or the 
sovereign. All disobedience to the sovereign is legally injustice by 
Hobbes’s definition. All action contrary to conscience is sin. 
Ideally therefore, one should be able to feel that one had placed 
one’s conscience at the disposal of the sovereign, making him 
morally responsible (in one’s own eyes) for all one’s actions. In 
this way, Hobbes arrives at a semblance of arbitrary morality, 
for the subject who cannot distinguish in his conscience between 
the prescriptions of civil law and natural law, cannot, by Hobbes’s 
definition of natural law, ever break that law by obeying the 
sovereign. But control of one’s conscience cannot be arbitrary, 
and so those who believe, in conscience, that there exists a moral 
law beyond that of the sovereign (be it utilitarian or universal), 
will inevitably be faced with a choice between two types of law, 
with the result that whenever they see these as conflicting, their 
reaction to the sovereign’s command will involve either sin or in- 
justice, according to whether one obeys positive law or one’s 
own interpretation of natural law. Thus those who believe that 
god’s law and the sovereign’s law cannot conflict are more secure 
in their hopes of salvation and self-preservation than those finding 
they have a choice between two moralities. But the conscience 
cannot be altered at will, so that one cannot alter imputation for 
an action, as Grotius would have argued, merely by choosing to 
act in another’s name. Hobbes: “Cette opinion donc, “que les 


42 Du G. C., ch. 12, para. two. 
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sujets pèchent lorsqu'ils font les commandements de leur prince 
qui leur semblent injustes”, est erronée, et se doit mettre au nom- 
bre de ceux qui choquent le respect et obéissance politique. Or 
elle dépend de cette erreur originelle que j’ai combattue en l’article 
précédent, à cause que par le jugement que nous donnons sur le 
bien et le mal, nous faisons que notre obéissance et que notre 
désobéissance deviennent des péchés’43. 

It follows that any subject who obeys the sovereign believing 
in his conscience that the sovereign is responsible for his action, 
cannot by that action break his own natural law, assuming first 
that the subject recognizes what his natural law is, and that it is a 
universal law in his eyes. Jaucourt appears therefore to have attri- 
buted to Hobbes, Grotius’s view on active and passive obedience 
and the moral responsibility for actions, and to have confused two 
completely distinct processes. Jaucourt would, however, appear 
to have read Hobbes for himself in the original, since his reference 
is to one of the more obscure points in the De cive. 

Jaucourt, in refuting Hobbes on the question of conscientious 
objection, does go so far as to assail the Grotian standpoint also, 
that of transference of moral responsibility through action 


43 ibid., ch. 12, para. two. But note 
that Hobbes expressly contradicts this 
in the Leviathan. ‘Another doctrine 
repugnant to civil society is that 
‘whatsoever a man does against his 
conscience is sin’, and it dependeth on 
the presumption of making himself 
judge of good and evil. For a man’s 
conscience and his judgement is the 
same thing, and as the judgement, so 
also the conscience may be erroneous. 
Therefore, though he that is subject 
to no civil law sinneth in all he does 
against his conscience, because he has 
no other rule to follow, but his own 
reason, yet it is not so with him that 
lives in a commonwealth, because the 
law is the public conscience, by which 
he hath already undertaken to be 
guided. Otherwise in such diversity as 


there is of private consciences, which 
are but private opinions, the common- 
wealth must needs be distracted, and 
no man dare to obey the sovereign 
power, further than it shali seem good 
in his own eyes’; Leviathan ch. 29, 
pp-211-212. Hobbes here as elsewhere 
falsifies slightly the obvious con- 
clusions arising from his doctrine, in 
order to establish the quasi-irresisti- 
bility of the sovereign. But, in fact, 
non-obedience is feasible, and as such, 
presents a possible pattern of action 
not in conformity with civil law. 
Hobbes intended that the more ab- 
solute the sovereign appeared to be, the 
more assured was the peace and securi- 
ty of the commonwealth. Hence the 
simili-identity of moral and civil law in 
civil society. 
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committed in another’s name: ‘Mais cette distinction ne lève point 
de la difficulté, car de quelque manière qu’un sujet agisse dans tous 
les cas illicites, soit en son nom, soit au nom du souverain, sa 
volonté concourt à l’action injuste et criminelle qu’il exécute. 
Conséquemment, ou il faut toujours lui imputer en partie l’une et 
Pautre action, ou l’on ne doit lui en imputer aucune. Il est donc vrai 
que dans tout ordre du souverain évidemment injuste, ou qui nous 
paraît tel, il faut montrer un noble courage, refuser de l’exécuter, 
et résister de toutes ses forces à l’injustice, parce qu’il vaut mieux 
obéir à Dieu qu’aux hommes, quel que soit leur rang sur la terre. 
En promettant au souverain une fidèle obéissance, on n’a jamais pu 
le faire que sous la condition tacite qu’il n’ordonnerait rien qui 
fût contraire aux lois de Dieu, soit naturelles soit révélées’#4. 

The influence of Pufendorf’s and Burlamaqui’s doctrine ap- 
pears evident at this point. Morality is everywhere and for every- 
one the same, it may override positive law when it conflicts with it, 
moral responsibility is determined by the action itself and not by 
the judgment of the conscience, and actions may not be imputed 
arbitrarily to another. The moral responsibility for an action falls 
on to the doer himself**. 

Much of Jaucourt’s material in the Encyclopédie derives from 
Chauffepie’s Supplément to Bayle’s Dictionnaire. 


8. Hobbes’s religious views in the Encyclopédie 


I shall not at this point approach the question of Hobbes’s 
views on religion in relation to temporal power, other than to 


44 Encyclopédie, article ‘Sujet’. there will never, in a state, be com- 

45 Diderot maintains a similar right plete and perfect obedience to the 
of appeal against the sovereign in ex- powers that be. Cf. Diderot: ‘L’homme 
treme cases, in conformity with natural ne doit ni ne peut se donner entiére- 
law. This assumes that no temporal ment et sans réserve à un autre homme, 
authority can be unlimited. It is always parce qu’il a un maitre supérieur au- 
bounded by metaphysical limitations dessus de tout, à qui seul il appartient 
inherent in the right of appeal to one’s tout entier. C’est Dieu, dont le pouvoir 
own moral code, whatever code it may est toujours immédiat sur la créature’; 
be, through use of one’s own free will. Encyclopédie, article ‘Autorité poli- 
The fact that a subject possesses free tique’. 
will is alone sufficient to ensure that 
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observe here that there are a few scattered references in the En- 
cyclopédie** to the fact that Hobbes subordinates all public forms 
of religion to the control of the sovereign body, and to note that 


a few articles allude to the generally held belief that Hobbes was an 
atheist. 


9. Damilaville’s article ‘Vingtième’ 

An interesting account of Hobbes’s political views is to be 
found in the supplement to the article “Vingtième”. The writer, 
Damilaville, assumes that Hobbes’s reduction of all morality to 
the synthetic morality of civil law, is Hobbes’s way of expressing, 
it would appear, his atheistic beliefs. He neglects the fact, however, 
that denial of the existence of God does not necessarily assume 
denial of the existence of moral law: ‘En y regardant de près, on 
voit qu’il [Hobbes] n’a fait l'apologie du souverain que pour avoir 
un prétexte de faire la satire de la divinité à laquelle il le compare, 
et à qui il n’y a pas un honnête homme qui voultit ressembler. 

Cette idée lumineuse et juste ne se trouverait pas ici si elle se 
fût présentée plus tôt à l’un des plus beaux génies de ce siècle, qui 
est l’auteur de l’article ‘Hobbes’ de ce Dictionnaire. Elle explique 
toutes les contradictions apparentes de l’un des plus forts logiciens 
et des plus hommes de bien de son temps. 

Comment, en effet, présumer qu’un raisonneur si profond ait 
pensé qu’un être quelconque pat donner sur lui à un autre être de la 
même espèce un pouvoir indéfini, et qu’en conséquence de cette 
concession, celui-là pût à la vérité être malfaisant mais jamais 
injuste? Comment imaginer qu’il ait cru que celui que le droit de 
la guerre permettait de tuer dans l’état de nature, se soumet à 
toutes sortes de services et d’obéissances envers celui qui veut 
bien lui conserver la vie à cette condition, et que cette obligation 
est sans restriction à tout ce qu’il voudra’4*? 


46 e. g. Encyclopédie, article ‘Athées’ 48 Burlamaqui notes that the two are 
(abbé Yvon). not necessarily concomitant. See Prin- 

47 xvii 739-740, signed ‘Boulanger’ cipes du droit naturel et politique 
(Damilaville). (Geneva 8c. 1764), i.133-134- 
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Damilaville’s ‘enlightened’ interpretation of Hobbes would 
seem to imply the following, if the satirical implication is accepted: 
Leviathan, the sovereign, the mortal god, cannot possibly be 
absolute for it would be contrary to nature and feasibility itself 
for individuals to place their will so entirely at the disposal of 
another, that their free will would cease to exist. Hobbes’s 
sovereign, if one follows his system to its logical end, must there- 
fore be resistible and as such non-absolute. The commentator 
therefore assumes that Hobbes ostensibly portrays an irresistible 
and therefore impossible sovereign, whereas in fact, the resist- 
ibility of a mortal sovereign is completely evident from Hobbes’s 
system. However Damilaville’s hypothesis would seem to imply 
that because Leviathan is resistible, (because to be otherwise 
would be impossible), God also must be resistible and non- 
absolute, for the mortal god* is the image of the true God. But a 
resistible god is no god at all, and so Leviathan merely serves in 
fact to show covertly Hobbes’s atheism. An immortal and irresist- 
ible god is no more feasible than a completely absolute sovereign 
in the state of civil society. 

Damilaville accepts the word injuste with its traditional mean- 
ing, at least by implication. It is then supposed that Hobbes, al- 
though an atheist, believed in the universality of justice®*, and 
that by claiming the impossible, namely that a sovereign could 
do no injustice, he was in fact emphasizing the non-absolutism 
of his system; z. e. the possible must arise as a corollary to a state- 
ment based on the obviously impossible. Damilaville therefore 

# cf. ‘Atque haec est generatio 


magni illius Leviathan, vel, ut dignius 
loquar, mortalis Dei, cui pacem et 


in Hobbes, is spelled with a capital 
letter. Diderot completely omits any 
reference to Leviathan, immortal god 


potestatem sub Deo Immortali de- 
bemus omnem’; Leviathan, ch. 17, 
p.112 in Opera philosophica, ed. Moles- 
worth. Cf. Brucker: ‘Et magnus ille 
Leviathan [vocatur], cui pacem et pro- 
tectionem sub Deo immortali debemus 
omnem’. The omission, in Brucker, of 
any reference to a mortal god would 
appear significant, particularly as Dei, 
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Brucker on this point. But his normal 
pattern of adaptation from Brucker is 
one of abbreviation in this way. See 
Encyclopédie, ‘Hobbisme’. 

50 atheism and a universal moral law 
were easily reconciled by some, e. g. 
Bayle. 
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ignores completely Hobbes’s view of justice and morality. Going 
on to assume for the moment that Hobbes is seriously absolutist 
in his views: “Cette proposition (vid. sup.) annonce trés dis- 
tinctement plusieurs contradictions. 1° Le vainqueur, d’après cet 
affreux système, pourrait exiger du vaincu qu’il s’ôtât la vie, qu’il 
l’ôtât à son père, à sa femme, à ses enfants, enfin, qu’il sacrifiat 
ce qu’il a de plus cher, et il ne s’est soumis à cet esclavage infâme 
que pour le conserver’5. 

But any government could demand that subjects do this. 
Whether they would be morally obliged to obey, however, is an 
entirely different matter. In any case, the writer ignores the fact 
that in these cases, Hobbes allows of inalienable rights, one of the 
factors important in reducing the absolutism of his sovereign to a 
basis of non-resistance by subjects, motivated primarily by fear 
of punishment. Hobbes’s delineation of inalienable rights intro- 
duces this flaw in his system. If an individual can only alienate to 
the sovereign those rights which are beneficient to his own self- 
preservation, it follows that wherever there is more to gained by 
opposing or disobeying the sovereign, than by obeying him, 
there is an inalienable right already constituted, and so such a 
right may be followed without breach of natural law, although 
the action would be unjust and illegal. Every subject has the right, 
that is, the freedom, to oppose the sovereign whenever he judges 
that it would be beneficial for him to do so. It follows also that 
the positive law does not take into consideration inalienable rights, 
for all rights are alienable in the sovereign’s eyes, and all non- 
obedience is injustice. Hobbes: ‘Si le souverain commande a 
quelqu’un qu’il le tue, cet autre ne doit pas lui obéir pour ce 
qu’il n’est pas concevable qu’il se fût obligé à cela en sa soumet- 
tant à lui, car il s’en trouvera assez d’autres qui feront cet office’. 

Damilaville’s article proceeds to present the traditional natural 
law ‘school’ view of sovereignty: Express or tacit contract 
beween subjects, inalienable rights in the subjects, right of 


51 ‘Vingtième’, p.740. 52 Du citoyen. ch. 6, para. xiii. 
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resistance if these encroached on by the sovereign, natural law the 
guiding rule in this etc. Hobbes’s real motive, the writer now goes 
on, is to put forward the normally accepted view of social con- 
tract: ‘ “Le premier des moyens (dit-il [Hobbes] dans un autre 
chapitre) par lesquels on peut acquérir domination sur une per- 
sonne, est lorsque quelqu'un, pour le bien de la paix et pour 
l'intérêt de la défense commune, s’est mis de bon gré sous la 
puissance d’un certain homme ou d’une certaine assemblée, après 
avoir convenu de quelques articles qui doivent être observés 
réciproquement”. Il ajoute, et il faut le remarquer: “C’est par ce 
moyen que les sociétés civiles se sont établies” ’. Cf. Hobbes: 
‘a multitude of men do agree and agree every one with every 
one’—(‘singuli cum singulis paciscuntur’)**. 

Diderot is not at all explicit on the manner in which the con- 
tract is made: ‘La société se forme ou par institution ou par 
acquisition®*. Par institution lorsque d’un consentement unanime, 
des hommes cèdent à un seul ou à un certain nombre d’entre eux, 
le droit de les gouverner, et vouent obéissance’55. 

Clearly, as the Latin shows, Hobbes does not insinuate that 
there is a reciprocal contract between subjects and sovereign, 
however liberal might be the possible interpretation of Hobbes’s 
doctrine of sovereignty. Nevertheless, this is the absurd conclusion 
which Damilaville arrives at. ‘Réciproquement’ does not imply a 
pact between subjects and sovereign, when the commonwealth is 
created by acquisition, e. g. by conquest, so that men, for their 
own protection from their superior, rather than from each other, 
submit to that superior®*. Damilaville therefore concludes with a 
declaration to the effect that Hobbes is, perhaps in spite of himself, 
a partisan of the social contract doctrine of the natural law ‘school’, 
if his doctrine is followed to its logical conclusions: ‘Voila donc 
les droits des peuples reconnus, ainsi que les obligations des 
souverains envers eux, par celui méme qui les leur refusait, et 


53 Leviathan. ch. 18, p.113. 55 Encyclopédie, ‘Hobbisme’. 
54 Brucker, at this point, is identical 56 see Leviathan, ch. 20, p.132. 
with the Leviathan. 
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qui niait ces obligations. Les hommes, en mettant tout ce qu'ils 
avaient en commun, se sont mis sous la puissance de la société 
pour la maintenir et en être protegés. La société, en confiant son 
droit à un ou plusieurs, ne l’a fait qu’à la condition de remplir à 
sa décharge les obligations auxquelles elle est tenue envers les 
citoyens. Il n’est donc pas vrai que le souverain à qui le peuple a 
confié le pouvoir de le gouverner, ne soit plus tenu à rien envers 
ce même peuple. Car il lui doit tout ce que la société lui devrait 
elle-même, et ce qu’elle lui devrait, serait de le gouverner selon 
les conditions éconcées ou tacites auxquelles chacun a souscrit en 
la formant. Mais c’est trop discuter une vérité trop évidente pour 
avoir besoin d’être démontrée’57. 

The writer does not make it apparent whether he believes 
Hobbes to have deliberately but covertly intended his system to 
be the standard liberal one, or whether he intended his system to 
be absolutist in tone, the liberal conclusions deriving from it being 
unintentional and therefore existent only unconsciously for 
Hobbes. Damilaville’s assumption that Hobbes is an atheist and 
attempts to use Leviathan to satirize God, would lend credence 
to the view that Hobbes was covertly but consciously liberal in 
his doctrine, but it must be remembered that Pufendorf and 
Barbeyrac argued for the possibility of belief in a universal moral 
order, without any necessarily concomitant belief in the existence 
of an omnipotent deity. It remains true, however, that whichever 
way Damilaville believed Hobbes to have intended his system, 
Hobbes can logically be interpreted in many ways as a liberal. 
None the less, Damilaville’s conclusion of liberalism is highly 
erroneous. 


20. Jaucourt’s article ‘Contrat’ 

The belief that Hobbes makes all morality dependent on the 
sovereign’s will in civil society, is clearly expressed by Jaucourt 
in the article ‘Contrat’: ‘Mais si vous demandez a un Chrétien 

57 *Vingtiéme’, p.740. 
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qui croit des récompenses et des peines après cette vie, pourquoi 
un homme doit tenir sa parole, il en rendra cette raison: que Dieu, 
qui est l’arbitre du bonheur et du malheur éternel nous l’ordonne. 
Un disciple de Hobbes à qui vous ferez la même question vous 
dira que le public le veut ainsi, et que Leviathan vous punira 
si vous faites le contraire’®. 

Implied also is the belief that Hobbes was an atheist, and 
Jaucourt may even have interpreted Hobbes quite accurately in 
supposing that the original contract is not kept through the 
natural law that faith should be kept, but because the sovereign 
decrees that it should be and uses his force to implement this 
decree. But this latter interpretation of Jaucourt merely suggests 
itself, and does not follow on in any way from the belief that 
Hobbes subjects all morality to positive law. 


58 section “Articles omis’, xvii. 664. 


CHAPTER X 


Locke in the Encyclopédie 


2. General references to Locke’s two treatises on government 
in the Encyclopédie 

References to Locke on civil government are few and far be- 
tween in the Encyclopédie. Proust notes! that neither Hermand! 
nor R. L. Cru? has traced any reference to Locke on civil govern- 
ment in Diderot’s works, although it is known that in 1762, 
Sterne procured a copy of Du gouvernement civil for the editor of 
the Encyclopédie. Certainly, Diderot appears generally to adhere 
to the social contract ‘school’ view of the state, the basic elements 
of which he could well have acquired from reading J. G. Heinecke’s 
Elementa juris naturae et gentium, a copy of which was given to 
him in 1748+. It is likely that he also read Pufendorf’s Devoirs de 
l’homme et du citoyen, Barbeyrac’s translation of which went into 
several editions in the eighteenth century, and did much to vul- 
garize in France the doctrines of the natural law ‘school’. If the 
unsigned Encyclopédie article ‘Philosophie de Locke’ is by 
Diderot, then there is at least one specific mention by him of the 
Second treatise: ‘Il [Locke] avait publié un petit ouvrage sur le 
gouvernement civil, de imperio civili. Il y exposait l'injustice et les 
inconvénients du despotisme et de la tyrannie”. 

The only other references to the Traité du gouvernement civil 
in the Encyclopédie, where the title is actually mentioned, are in 
the articles ‘Défense de soi-même’ and ‘Démocratie’, both by 


1 Proust, Diderot et l Encyclopédie, 4 Proust, p.343. 


Paris, 1962, p.344. 5 cf. Brucker, article ‘Locke’, v 602- 
2 P, Hermand, Les Idées morales de 605, from which this would appear to 
Diderot, Paris, 1923. derive. 


3 R.-L. Cru, Diderot as a Disciple of 
English Thought, New York, 1913. 
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Jaucourt. In the latter, there is merely a brief mention: ‘Le Traité 
du gouvernement civil de Locke’. 


2. Jaucourt’s article ‘Neeud d’une question’ 


At the end of his article ‘Nœud d’une question’, Jaucourt 
writes ‘Locke’ together with his name, indicating thereby, it 
would seem, that the source of the content is Locke: ‘Supposé 
que l’on demande si le grand seigneur a droit de predre tout ce 
qu’il veut de son peuple? On ne saurait bien répondre à cette 
question sans examiner d’abord si les hommes sont naturellement 
égaux, car c’est là le nœud de la question. Cette vérité une fois 
prouvée, on n’a qu’à la retenir au milieu des disputes qui s’agitent 
sur les différents droits des hommes unis en société, et l’on trou- 
vera combien elle influe pour décider non seulement la question 
du pretendu droit despotique d’un souverain à l’égard de ses sujets, 
mais plusieurs autres questions qui s’y rapportent indirectement, 
et dont la décision paraît difficile’. 

There is no passage in the second Treatise of civil government to 
which this article can be directly related, but its connection with 
Locke would seem to lie in Locke’s continual emphasis on the 
equality of all men both in natural and civil society. This con- 
trasts with Hobbes’s stress onthe fact that in civil society, obedience 
derives from the inequality of sovereign and subjects. Conse- 
quently, in Hobbes’s system, there is a vast difference between 
natural and civil society. In the state of nature as depicted by 
Locke, all men have equal rights. When this form of society is 
exchanged for the civil state, the changes which occur are minimal, 
and all men, including those holding legislative or executive 
authority, or both, remain equal to those who form the people, in 
their rights if not in their strength. Their position of authority 
does not place them outside civil society, as it does in Hobbes’s 
doctrine, but by their trust, they are subjected, like the people, to 
compliance with the dictates of natural law, and consequently are 
limited by fundamental and civil law. To act contrary to this trust 
would be to exceed the bounds of natural law, establish oneself in 
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a state of nature vis-à-vis the people, which would then be a state 
of war. The supreme power, within the limitations of its function, 
has no arbitrary right to the property of the people. Assumption 
of such a right, as Jaucourt notes, is contrary to natural law, since 
it establishes an unequal state between people and governors. 
Jaucourt uses the term souverain which is so studiously avoided 
by Locke. In writing the short article Nœud d’une question’, he 
most probably had in mind those passages in the Second treatise 
which deny the legislature any arbitrary right to the people’s 
property, and stress thereby the equality of rights which all 
possessed in natural society, and which all retain in civil society. 


3. Diderot’s article ‘Autorité politique’ 


Diderot’s article ‘Autorité politique’ makes use of the trustee- 
ship theory for which Locke’s second tract on civil government is 
so notable: “En un mot, la couronne, le gouvernement et l’autorité 
politique son des biens dont le corps de la nation est propriétaire, 
et dont les princes sont les usufruitiers, les ministres et les déposi- 
taires’®. 

This is scarcely the traditional natural law ‘school’ terminology, 
which usually called the government the souverain, rather than 
usufruitier, ministre, dépositaire’, which convey the notion of 
trust and consent in Locke’. Consent and trust are likewise im- 
plicit in the following, but unlike Locke, Diderot makes explicit 
acknowledgement of a contract of submission between people and 
government’. ‘Le prince ne peut donc pas disposer de son pouvoir 
et de ses sujets sans le consentement de la nation, et indépendam- 
ment du choix marqué dans le contrat de soumission. S’il en usait 
autrement, tout serait nul, et les lois le relèvaient des promesses et 


6 cf. Du G. C., ch. 18, para. xx, and 
ch. 14, para. 111, for use of ‘conduc- 
teurs’. 

7 cf. magistrat, conducteurs, gou- 
vernement in the French translation of 
Locke. 

8 cf. ‘Lorsque l’état en corps n’est 


pas dépositaire des lois, le corps par- 
ticulier ou le citoyen qui en est chargé 
n’en est absolument que le dépositaire 
et non le maître; rien ne l’autorise à 
changer à son gré les lois’; Œuvres de 
d’Alembert; eléments de philosophie 
(Paris 1821), 1.225. 
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des serments qu’il aurait pu faire, comme un mineur qui aurait agi 
sans connaissance de cause, puisqu'il aurait prétendu disposer de 
ce qu’il n’avait qu’en dépôt et avec clause de substitution, de la 
même manière que s’il l’avait eu en toute propriété et sans aucune 
condition”. 


Jaucourt’s article ‘Tyrannie’ 


In his article ‘Tyrannie’, Jaucourt notes some of those who 
have dealt with the people’s so-called right of resistance, amongst 
them Locke: ‘Les objections qu’on fait contre cette opinion (qu’il 
existe vraiment un droit de résistance) ont été si souvent résolus 
par tant de beaux génies: Bacon, Sidney, Grotius, Puffendorf, 
Locke et Barbeyrac, qu’il serait superflu d’y répondre encore’. 

Use is perhaps made of Locke in the following: ‘En effet, il est 
indubitable que personne ne peut renoncer à sa liberté jusque-là 
[jusqu’au point de se soumettre à un maître absolu]. Ce serait 
vendre sa propre vie, celle de ses enfants, sa religion, en un mot, 
tous ses avantages, ce qui certainement n’est pas au pouvoir de 
Phomme’. Cf. Locke: ‘Or un homme n’ayant point de pouvoir 
sur sa propre vie, ne peut par aucun traité, ni par son propre 
consentement, se rendre esclave de qui que ce soit, ni se soumettre 
au pouvoir absolu et arbitraire d’un autre, qui lui ôte la vie quand 
il lui plaira!®. Personne ne peut donner plus de pouvoir qu’il n’en 
a lui-même, et celui qui ne peut s’ôter la vie, ne peut sans doute 
communiquer a un autre aucun droit sur elle’. 

Locke repeatedly returns to this concept of inalienable right in 
order to deny the moral legitimacy of absolute authority and 
absolute rule. A man having naturally no arbitrary right to his own 
life, cannot alienate any such right to his governing body. The 
argument is dubious, however, and Locke does contradict himself 


9 article ‘Autorité politique’, p.764. 

10 cf. Montesquieu, Lettres persanes, 
Lettre civ. 

tt Locke, Du GC, ch. 3,” para. 
11. Cf Pufendorf, vit.viii. 6, n.2. Bar- 
beyrac: ‘Personne ne peut vendre sa 
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solument à sa fantaisie, car ce serait 
vendre sa propre vie dont on n’est pas le 
maître. Voyez Mr Locke dans son sec- 
ond Traité gouvernement civil, ch. tv.’ 


THE INFLUENCE OF HOBBES AND LOCKE 


on this point, by supporting a slave’s right to take his own life 
should he find imprisonment intolerable!?. Arbitrary authority 
over another is feasible, but since it denies the equality which men 
are naturally entitled to in both civil and natural society, it is con- 
trary to the laws of god and nature, and so can be no legitimate 
foundation for government. 

Jaucourt goes on to borrow from Barbeyrac, apparently with- 
out acknowledgement. Barbeyrac’s souces are Sidney and Locke. 
Jaucourt: “Ajoutons même qu’à parler à la rigueur, les peuples ne 
sont pas obligés d’attendre que leurs souverains aient entiérement 
forgé les fers de la tyrannie, et qu’ils les aient mis dans l’impuis- 
sance de leur résister. Il suffit pour qu’ils soient en droit de penser à 
leur conservation, que toutes les démarches de leurs conducteurs 
tendent manifestement à les opprimer, et qu’ils marchent, pour 
ainsi dire, enseignes déployées à l’attentat de la tyrannie#. Cf. 
Barbeyrac: 

‘Les sujets ne sont pas méme obligés d’attendre que le prince ait 
entiérement forgé les fers qu’il leur prépare, et qu’il les ait mis 
dans l’impuissance de lui résister. Il suffit que toutes ses démarches 
tendent manifestement à les opprimer, et qu’il marche, enseignes 
déployées, à la ruine de l’état. En ce cas-là, dit très bien Mr. 
Locke™ (Second traité du gouvernement civil, para. 210) on est 
aussi bien fondé de courir aux armes, et de penser sérieusement à 
sa conservation, que le seraient des gens qui se trouvant sur mer, 
croiraient que le capitaine du vaisseau a dessein de les mener à 
Alperi. 

It is noteworthy that Locke, avoiding as he does the notion of 
any explicit contract between people and government, is neverthe- 
less taken up by supporters of the contract of submission theory, 
to back up the principle of a right of rebellion being exercised by 
the people against ill-use of power. This strengthens the notion 


12 Du G. C., ch. 3, para. 11. of Locke’s Second treatise, in vol, XIX 
13 article “Tyrannie’. of the Bibliothéque universelle. 
14in the same footnote Barbeyrac 15 Pufendorf, vu1.viii.6, n.1. 


gives extracts from Le Clerc’s abrégé 
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that the trust concept, in pragmatic terms, rests on virtually the 
same foundation as that of contract. When resistance to the sover- 
eign or the government becomes valid, it makes little practical 
difference whether one analyses the situation in terms of a trust 
infringed or a contract violated. In each case, two separate parties 
are judges of each other in their own cause. Consequently, 
Locke’s doctrine of resistance involves nothing repugnant to the 
liberalism of Barbeyrac and Burlamaqui, although it does not 
conform with the less liberal views of Groitus and Pufendorf. 

Barbeyrac’s reference to Locke on resistance would appear to 
derive from a passage in the Second treatise: ‘En cette occasion, on 
est aussi bien fondé que le seraient des gens qui se trouvant dans 
un vaisseau, croiraient que le capitaine a dessein de les mener a 
Alger’16. 

In the same article, Jaucourt cites in French a passage from a 
speech made by James 1 to parliament in 1603, in which the 
monarch expresses his own views on limitation of royal authority. 
The same passage is cited by Locke in the Second treatise, but 
Jaucourt’s French does not conform with that of the French 
translation of Locke. It is not impossible that Locke’s own citation 
of James 1 suggested itself as useful to Jaucourt, who translated 
it into French from the English edition of Locke. 


5. Jaucourt’s article ‘Défense de soi-méme’ 


As a partisan of the doctrines of the natural law ‘school’, 
Jaucourt is bound to give credence to all legitimate arguments in 
favour of the conscientious objection. The refusal to obey an 
unjust command and the right of self-defence against the sover- 
eign can easily be equated. The article ‘Défense de soi-méme’ 
seems largely to be a derivative of chapter eighteen, paragraphs 
twenty-three and twenty-four of the Traité du gouvernement civil. 


iS Dw G. C., chi. 17, para. XII. 
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Jaucourt appears to take the following argument from Locke: ‘Il 
paraît même que les droits de la juste défense de nos jours ne 
cessent point si l’agresseur injuste qui veut nous ôter la vie par la 
violence se trouve être un supérieur, car du moment que ce 
supérieur se porte malicieusement ou du propos délibéré à cet 
excès de fureur, il se met en état de guerre avec celui qu’il attaque, 
de sorte que l’inférieur prêt à périr rentre dès lors dans les droits 
de la nature’. 

All illegitimate use of force by a properly constituted superior 
demotes that superior de facto from a licit position of power, and 
places him both in a state of nature and in a state of war with 
those subjected to him. In such a state, all ties of allegiance cease, 
the government’s trust is forfeited, and each individual is judge 
for himself of his best manner of defence. This may apply equally 
to a people or an individual, and no one is morally obliged to 
accept the attack of the civil superior without recourse to self- 
defence, for it he uses force illegitimately, he ceases to be regarded 
as the lawful conductor of the society. Locke: ‘Un inférieur n’a 
point droit de punir son supérieur, tandis qu’il est son supérieur. 
Mais opposer la force à la force étant une action de I’ état de guerre, 
qui rend les parties égales entre elles, et casse et abolit toutes les 
relations précédentes, toutes les obligations et tous les droits de 
respect, de révérence et de supériorité, toute l'inégalité et la 
différence qui reste c’est que celui qui s’oppose à un agresseur 
injuste, a cette supériorité et cet avantage sur lui, qu’il a droit, 
lorsqu’il vient à avoir le dessus, de le punir, soit à cause de la 
rupture de la paix, ou à cause des malheurs qui sont provenus de 
l’état de guerre’!’. 

Regardless of whether Locke and Jaucourt differ slightly in 
their view of the contract of submission, their views on the right 
of self-defence coincide. However when the question of the 


17 Du G. C., ch. 18, para. 23. 
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rebellion of an entire people is involved, Locke is plainly more 
liberal than Jaucourt!’. At least Jaucourt does make acknowledge- 
ment to Locke”? in ‘Défense de soi-meme’. 


TGs (BYE, (Cre ie iggy pets Say. 
and Jaucourt’s article ‘Tyrannie’. 

19 article “Défense de soi-méme’: 
‘Quant aux droits que chacun a de 
défendre sa liberté, je m’étonne que 
Grotius et Puffendorf n’en parlent pas. 
Mais Mr. Locke établit la justice et 
l'étendue de ce droit par rapport à la 
défense légitime de soi-même, dans 
son ouvrage du gouvernement civil. 
This would appear to be far from the 
truth, and it seems likely that it was in 
fact Grotius who suggested to Locke 
his arguments for self-defence and his 
quotations from Barclay. Cf. Grotius: 
‘Le même auteur anglais [Barclay] dit 
qu'un roi perd la couronne s’il se 
montre véritablement ennemi de tout 
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le peuple, et qu’il travaille à le perdre. 
Pour cela, j'en conviens, car la volonté 
de gouverner un peuple et le désir de 
le perdre sont deux choses entièrement 
incompatibles. Celui donc qui se 
déclare ennemi de tout le peuple, 
abdique par cela même la couronne’; 
Le Droit de la guerre et de la paix 
(Leiden 1759), p.193. Note that 
Grotius makes reference on page 184 
to the following passages from Bar- 
clay: Book three, ch. 8; book six, ch. 23 
and ch. 24. Locke’s references to Bar- 
clay in the last chapter of the Second 
treatise are to: Book three, ch. 8; book 
three, ch. 16. Therefore book three, 
chapter eight is referred to by both 
Grotius and Locke. 


CHAPTER XI 
Hobbes in the French and Dutch gazettes, 1735-1767 


z. Journal des savants, July 1743: review of Richer d’Aube 


It is perhaps significant to note that allusions, detailed, or cur- 
sory, to Hobbes in the francophone journals of our period, dwell 
primarily on the religious controversy surrounding his name— 
his alleged Pyrrhonism and atheism. Comments on his political 
treatises appear to dwell more on the edifice of his natural law 
doctrine than on his concept of sovereignty, although the two 
fields are intimately allied. 

Reviewing Richer’s natural law treatise in 1743 in the July 
volume of the Journal des savants of the same year, the writer 
quotes briefly those references which Richer makes to Hobbes and 
to Carneades in the preface to his work: ‘Le droit n’est point, com- 
me Hobbes l’a avancé, ‘la liberté que chacun a de faire usage de 
ses facultés naturelles conformément aux lumiéres de la droite 
raison’. Le droit est ce qui doit déterminer cette liberté, et je ne 
crois pas, dit M. d’Aube, que personne puisse concevoir que ce 
qui doit déterminer et ce qui doit étre déterminé soient la méme 
chose. Le droit naturel ne peut pas non plus étre défini comme il 
Pa été par Carnéades, ‘le penchant que la nature a donné à toutes 
sortes d’animaux vers ce qui leur est utile’. Le droit n’est pas le 
penchant, mais ce qui doit déterminer le penchant’. 

Richer’s evidence for refuting Hobbes’s definition of droit! is 


1cf. Richer d’Aube, Essai sur les 
principes du droit et de la morale (Paris 
1743), pp.xx-xxi: ‘Parmi les philo- 
sophes modernes, nous trouvons 
Hobbes, qui dit que le droit est la 
liberté que chacun a de faire usage de 
ses facultés naturelles conformément 


aux lumières de la droite raison. Il dit 
en un autre endroit, et ce ne peut être 
qu’une conséquence de sa définition du 
droit, que la nature donne droit par 
cela même qu’elle ne l’ôte pas, et que 
comme naturellement chacun avait 
droit sur tout, il pouvait aussi prétendre 
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unsatisfactory. If droit is not Aberty as Hobbes claims, but that 
which ought to determine liberty, then right and law are in a sense 
the same thing, if we assume that /aw also is that which ought to 
determine liberty. But had Hobbes adopted this traditional view 
then right being law and that which ought to determine and hence 
limit liberty, we have a prescriptive element introduced by ought, 
by doit, which assumes, by eighteenth century standards, that 
moral law is universal. But Hobbes rejected any such universality 
in favour of a subjective and non-static moral law which obviates 
all possible use of ought in its traditional sense. It followed from 
Hobbes’s scheme of morality that /aw and right could not remain 
closely allied as that which ought to determine the degree of 
liberty. Hobbes could have maintained that they were subjective 
qualities which do determine liberty, but there was no reason 
why he should not, as he does, give a new definition of his own to 
right, so that it becomes equated with Zerty, and law becomes not 
a moral limitation on that liberty, in the state of nature, but an 
advisory element, to be followed because, generally, it is expedient 
to do so, but not universally morally right to do so. In such 
utilitarian terms, however, /aw itself may be regarded as a type 
of freedom, so that Hobbes is not entirely successful in his attempt 
to oppose right and /aw: ‘For though they that speak of this sub- 
ject use to confound jus and lex, right and law, yet they ought to 
be distinguished, because right consisteth in liberty to do or to 
forbear, whereas law determineth and bindeth to one of them, so 


régner sur tous les autres hommes, en 
vertu d’un titre aussi ancien que la 
nature. Cela sert, selon lui, de preuve 
de la proposition qu’il avance, que 
dans le régne naturel de Dieu, le droit 
qu’a cet étre souverain de régner et 
de punir les infracteurs de ses lois est 
uniquement fondé sur sa puissance a 
laquelle on ne peut résister’. In a 
footnote, p.xx and p.xxi, Richer gives 
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Pufendorf, Droit de la nature et des 
gens, book one, ch. 6, para x, and the 
article ‘Hobbes’ in Bayle’s Dictionnaire, 
as his sources of information on 
Hobbes. As Richer’s actual work itself 
makes no reference to Hobbes, and his 
allusion in the Préface is so erroneous, 
it would seem likely that he knew of 
Hobbes’s doctrine only from secondary 
sources. 
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that law and right differ as much as obligation and liberty, which 
in one and the same matter are inconsistent”?. 

Noteworthy also in the gazette’s synopsis of Richer is the 
denial of any possible assimilation of traditional primary and 
secondary natural law, the first being the mechanical and instinc- 
tive law of nature; the second, the prescriptive and moral law, 
applicable to man only and distinguishing in universal terms be- 
tween right and wrong. The first law, that of instinct, could be 
assimilated with complete freedom, since it does not distinguish 
between right and wrong’. That the secondary law of nature 
should in certain circumstances prescribe contradiction of the 
primary law no doubt led Carneades into his rejection of this 
concept, so readily still maintained by Richer’s time in the notion 
of original sin and the fall from divine grace. Hobbes, like Car- 
neades, assimilates the second law with the first to obviate such 
contradiction; whatever one does in the state of nature is right, 
provided that in foro interno, one believes it to be so. Richer 
asserts that droit determines both Uiberté and penchant, in such a 
way that freedom and inclination are virtually the same thing, im- 
plying that moral limitations inherent in droit should limit licence 
deriving from penchant and instinct. 

This view of Richer’s work, with its reference to Hobbes, is 
referred to as follows by the abbé de Claustre in his Table générale 
des matières contenues dans le Journal des savants de l'édition de 
Paris (1665-1750): ‘M. d’Aube, dans son Essai sur les principes du 
droit et de la morale, prouve que le juste et l’injuste sont indépen- 
dants des conventions humaines, et combat Th. Hobbes qui a 
prétendu renverser ce principe, sans lequel la société ne peut avoir 
de fondement solide’*. 


2 Leviathan, ch. 14, p.84. lium, quae in terra, quae in mari 

3 cf. Corpus juris civilis: ‘Jus naturale nascuntur avium quoque commune 
est, quod natura omnia animalia est’; Digest, book one, ch. 1, section 
docuit: nam jus istud non humani one. Cited from Shackleton, p.253. 
generis proprium, sed omnium anima- 4 (Paris 1753-1764), V.574. 
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2. Bibliothèque raisonnée, Amsterdam 1744 


Volume xxx of the Bibliothèque raisonée gives a critical 
analysis of Cumberland’s De Legibus naturaeÿ, translated by 
Barbeyrac into French in the same year, 1744. It cites Cumberland 
almost verbatim: ‘On l’accuse [Hobbes] d’avoir enseigné que 
“personne ne peut se croire obligé par les maximes de la droite 
raison à régler ses actions d’une certaine manière, avant qu’il y ait 
un magistrat civil, mais que ce magistrat étant une fois établi, tout 
ce qu’il prescrit doit être regardé comme autant de maximes de la 
droite raison, qui alors imposent une obligation indispensable” ’*. 

Hobbes would seem to have been most careful in his use of the 
terms oblige and obligation, avoiding all traditional acceptance of 
obligation as a universal moral quality corresponding with right. 
In the state of nature, each has a right to everything, 7. e. is free to 
do as he pleases, and to this right there is no corresponding obliga- 
tion so called, although limitation of this freedom arises inevitably 
from the exercise by others of their own similar right and from 
the dictates of the laws of nature. If we accept that for Hobbes the 
laws of nature which he draws up do not oblige universally in the 
state of nature, and therefore impose no true obligation at all, 
then Cumberland correctly paraphrases Hobbes in his use of 
oblige in the first element of his statement, but is correct only if he 
regards obligation objectively, for subjectively, there is no reason 
why any individual in natural society should not eleve that he is 
obliged by a universal moral law. Hobbes’s utilitarian system in 
no way precludes this possibility. Further, the latter part of 
Cumberland’s paraphrase is erroneous in that it assumes, in its 
use of doit, that the obligation to obey the sovereign in civil 
society is one which is morally binding, which it is not. There 


5 Barbeyrac’s translation of Cum- 
berland is from the Latin, but incor- 
porates the footnotes of Maxwell, the 
English translator, translated into 
French. Cumberland’s treatise is fre- 
quently referred to in France subse- 
quent to 1744, but more as a doctrinaire 
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work on natural law than as a refutation 
of Hobbes’s theories. 

6 xxxii.148; this quotation comes 
word for word from Cumberland’s 
Traité philosophique des lois naturelles 


(Paris 1744), p.4. 
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can be no other possible interpretation of devoir, for this verb 
cannot be attached to Hobbes’s personal expediency principle. 
Nor is Cumberland clear in what he means by his use of ‘indis- 
pensable’. We have discussed earlier what we have termed the 
‘psychological’ absolutism of sovereignty as Hobbes envisages it. 
This gives the impression that obedience is indispensable. Obli- 
gation cannot be confused with obedience. One may be obliged 
to the sovereign and yet disobey. But if obligation is to exist, it 
can only exist universally or subjectively. In the latter case, it 
may exist in the eyes of one party and not in the eyes of another, 
so that if we accept a moral law as universal, we may say that a 
subject is obliged to obey the sovereign, but if, as Hobbes does, 
we make all morality dependent individually on the conscience, 
then the sovereign may consider all subjects indispensably obliged 
to him, but a given subject may not consider himself obliged at 
all, assuming that legal obligation is a form of moral obligation. 
Objectively existing moral obligation is incompatible with 
Hobbes’s ethical doctrine, both in natural and civil society. ‘Une 
obligation indispensable’ can only be regarded by the sovereign 
as existing, or by subjects only in so far as they are willing to 
accept its existence. The obligation is not indispensable for those 
who regard it as dispensible in the civil state. Hobbes’s own 
principles, taken to their logical conclusions, indicate, not that 
the subject is obliged indispensably, but that in most cases, for the 
sake of his own welfare, it would be advantageous if each did 
regard himself as indispensably obliged. 

When it is considered that even those refuting Hobbes at 
length, particularly Cumberland and Pufendorf, are often far 
from accurate in their analyses, it is scarcely surprising that those 
relying on them for information should perpetuate their errors 
without question. 

Another significant passage quoted from Cumberland is in fact 
correct: ‘On lui [a Hobbes] fait un crime d’établir que “le bien 
n’est tel que pour celui qui le souhaite et le recherche”, d’où il 
infére que “la nature du bien et du mal varie selon le goût de 
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chacun dans l’état de nature, et au gré des princes dans chaque 
gouvernement civil” ’ (p.149). 

Natural law is perhaps not as subjective and variable in Hobbes’s 
doctrine as Cumberland would make it out to be. Hobbes denies 
the universality of the moral order, because it cannot be absolutely 
universal, if only a majority of persons and not all persons accord 
in accepting it. But there are certain principles of morality which 
most commonly agree are advantageous and profitable to human 
welfare. These form the basis of those laws of nature which 
Hobbes draws up, and which are not really laws, but simply ad- 
visory prescriptions in that occasionally, but on a minority of 
occasions, it will be more advantageous to contravene them than 
to follow them. Hobbes goes so far, occasionally, as to claim that 
certain principles of morality are universal: “The laws of nature 
are immutable and eternal, for injustice, ingratitude, arrogance, 
pride, iniquity, acception of persons and the rest can never be 
made lawful”. 

Taken literally, this statement is a contradiction of Hobbes’s 
system of utilitarian morality, but like his claim that all sovereignty 
is absolute, when in fact it can only be relatively absolute, this 
statement might be considered as polemical exaggeration to the 
point of falsification. Rationally viewed in terms of the Hobbesian 
doctrine, in a minority of instances, ingratitude, arrogance and so 
on might be more expedient than disadvantageous. 

The final part of Cumberland’s statement, although unaccept- 
able to him, is accurate. Cf. Hobbes: ‘Il faut tenir pour bien ce 
que le législateur a ordonné, et pour mal, ce qu’il a défendu’s. 

Cumberland, however, failed to note the significance relative 
to civil law of Hobbes’s use of bien and mal, assuming instead 
that he intended by them that the civil and moral law were 
synonymous. As we have noted earlier, the impression is given at 
certain points, that the two are identical, but the very impossibility 
of this, for it would mean total preclusion of free will, makes it 


7 Leviathan, ch. 15, p.104. 8 Da Ce ChAT pata. i: 
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necessary to accept it as another example of polemical exagger- 
ation to the point of falsification. It was generally in a subject’s 
interest to equate the civil law with his own code of morality, so 
that in conscience, there could be no conflict between the two. 
But Hobbes himself vaguely distinguishes between the two orders, 
although the manner of this separation is far from clear: ‘Civil 
and natural law are not different kinds but different parts of law, 
whereof one part being written is called civil, the other unwritten, 
natural’®. 


3. Journal des savants, June 1744 


Cumberland’s treatise is also taken up and briefly examined by 
the Journal des savants in June 1744. The reviewer’s preoccu- 
pation with the questions of right and wrong, justice and injustice in 
Hobbes, suggests that it is not unlikely that he is influenced by the 
earlier review of the same year of the Bibliothèque raisonnée: 

‘Pour déterminer la nature du juste et de l’injuste, Cumberland 
examine la nature du bien et du mal, et combat a ce sujet les prin- 
cipes de Hobbes. Hobbes a prétendu que le bien et le mal dépen- 
dent des opinions et des lois humaines. “Le bien et le mal varient’, 
dit-il, ‘selon le goût de chacun. Les lois civiles sont la règle du 
bien et du mal; ainsi il faut tenir pour bon ce que le législateur a 
ordonné et pour mauvais ce qu’il a défendu” ”1°. 

There is probably too much similarity between ‘la nature du 
bien et du mal varie selon le goût de chacun’, in the Bibliothèque 
raisonnée, and ‘le bien et le mal varient selon le goût de chacun’, 
in the Journal des savants, for this to be a case of pure coincidence, 
considering the length of Cumberland’s work and the large 
number of his citations. 

Once more, there is misinterpretation of Hobbes’s meaning for 
good and bad, just and unjust, and these terms are given moral 
connotations where only purely legal connotations are applicable. 


9 Leviathan, ch. 26, p.174. 10 Journal des savants (June 1764), 
Pp-365-366. 
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Paraphrasing Cumberland, the reviewer makes the usual repudi- 
ation of this debated point in Hobbes, maintaining that justice and 
injustice are universal and not subject to human law: ‘Qu’est-ce 
que c’est que le juste et l’injuste? Il est fondé sur un rapport de 
convenance ou de disconvenance des actions ou des pensées des 
hommes au bien commun. Ainsi, puisiqu’il y a un bien commun, 
indépendant des lois civiles, il y a un juste et un injuste indépen- 
dants de ces lois’!. 


4. Bibliothèque britannique, 1746 

An article by the abbé Yvon entitled ‘Réflexions sur le pyrrho- 
nisme’, in vol. xxiv of the Bibliotheque britannique refers to the 
article on Cumberland in the Bibliothèque raisonnée (1744), xxxii. 
and in criticizing Hobbes, cites both passages from the 1744 review 
already quoted. But Yvon’s article is on a religious topic and 
brings in Hobbes only to discuss the religious aspects of his doc- 
trine and his supposed Pyrrhonism. One point is most noteworthy 
perhaps, namely Yvon’s use of the determinant Hobbésien. 


5. Mémoires de Trévoux, July 1754 


The Jesuit gazette, the Mémoires de Trévoux, in its issue for 
July 1754, vol. 11 reviewed Brucker’s Historia critica philosophiae, 
vol. 1v, which was to be the principal source of Diderot’s article 
‘Hobbisme’ in the Encyclopédie. Mention of the section on Hobbes 
is brief: 

‘Ce dernier [Hobbes] fournit 55 pages pleines de détails sur ses 
sentiments, sur les objections qu’on lui a faites et sur les reproches 
qu’il a mérités’!1, 


6. Table générale des matières contenues dans le Journal des savants 


In his table of the contents of the Journal des savants, the abbé 
de Claustre gives a brief précis!? of the article on Clarke’s De 


10 Journal des savants (June 1764), 12 Table générale des matiéres con- 
PP-365-366. tenues dans le Journal des savants de 
Re Mémoires de Trévoux (July 1754), L'édition de Paris, 1665-1750 (Paris 
11.1798. 1753-1764), V.574. 
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l'existence et des attributs de dieu, which appeared in the Journal 
des savants on 16 August 1717: ‘M. Clarck, dans ses Discours sur 
l'existence de Dieu, fait voir les absurdités du système de Hobbes 
touchant l’origine du droit. Selon lui, le bien et le mal, le juste et 
l’injuste sont des choses qui ne sont point fondées sur la nature, 
mais elles dépendent entièrement des lois positives, conséquences 
affreuses qu’il tire de ce faux principe’. 

The original article to which Claustre refers contains a number 
of erroneous points all deriving from Clarke, in addition to the 
standard failure to comprehend Hobbes’s notion of justice. The 
writer paraphrases Clarke on Hobbes: ‘Que ce n’est qu’en vertu 
des lois que les peuples ont faites que le larcin et l’adultère sont 
des crimes, que tout ce que le magistrat civil commande doit 
passer pour bon, et que tout ce qu’il défend doit passer pour 
mauvais. De la, il concluait que dans les lieux ou les puissances 
supérieures ordonnent d’adorer Dieu sous une forme corporelle, 
il est permis et du devoir d’un chacun de le faire; qu’avant les 
conventions faites pour entretenir la paix entre les hommes, tous 
avaient droit de s’appropier ce qui était à leur bienséance, et 
d’ôter la vie sans scrupule à ceux qui s’opposaient à leurs des- 
seins’), 

The reviewer goes on to note that Clarke has refuted this per- 
nicious doctrine. The passage cited is taken almost verbatim from 
Clarke!®. One important question is mentioned in the review, 
again deriving directly from Clarke, that of how the social con- 
tract may be considered as binding for Hobbes, in view of the 
fact that the natural law that promises should be kept is merely an 
advisory prescription and not really a law: ‘Si antécédemment au 
contrat fait entre les hommes pour le bien de la société, on n’était 
point obligé de suivre les régles de la justice, sur quoi Hobbes 
fonde-t-il l'obligation où il prétend qu’on entre par le contrat, et 


13 translated into French by M. 15 Samuel Clarke, De l'existence et 
Ricotier (Amsterdam 1717). des attributs de dieu (Amsterdam 1717), 
14 Journal des savants (16 August  ii.132-134. 
1717), P-517- 


155 


STUDIES ON VOLTAIRE 


sur laquelle il suppose que toutes les autres obligations sont 
fondées”16. 

The review does not proffer any solution to this problem, but 
Clarke himself offers some explanation: ‘If in the state of nature the 
laws of nature have no power to oblige, they can similarly have no 
binding authority in civil society other than constraint. If, before 
the social contract is made, the laws of justice are not universally 
binding, then on what foundation can the social contract be said 
to rest? Ifa man may kill another without injustice in natural 
society, why may he not do so also in civil society, and why 
should breach of contract be a greater crime than the killing of an 
innocent man’ ?1? 

Clarke fails to recognize. that keeping of the social contract does 
not depend, for Hobbes, on the /aw that promises should be kept; 
the contract will be kept for fear of punishment. Clarke likewise 
fails to note that although Hobbes’s natural laws may not be 
universally binding, and may not really be laws, they are never- 
theless followed by a majority of men seeking their own welfare, 
and this voluntary obedience, increased by fear of sanction at the 
hands of an almost omnipotent sovereign, should be sufficient for 
the maintenance of peace and order within the state. Hobbes’s 
pragmatic approach to the subject of obedience far outshines 
Clarke’s unrealistic view, for subjects are not philosophers, and 
men do not obey laws because of any promise, tacit or express, to 
do so, but purely from fear of punishment, hope of reward, and 
most of all because they believe it right to do so. Whether they 
consider this action to be in conformity with a universal code of 
moral principles, or purely in conformity with their own moral 
code, is irrelevant to the question of whether or not they do in 
fact obey. Hobbes moves far beyond Clarke’s level. He is not 
concerned with what makes the contract binding, so much as with 
a state in which events would make it seem as if the contract were 
binding, z. e. in which general obedience to the sovereign would 


16 Journal des savants (16 August 17 Clarke, p.129-130, 138-139. 
1717), p-518. 
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indicate that the hypothetical contract was binding without con- 
siderations of moral obligation to keep faith: ‘The opinion that 
any monarch receiveth his power by covenant, that is to say, on 
condition, proceedeth from want of understanding this easy truth, 
that covenants being but words and breath, have no force to 
oblige, contain, constrain or protect any men, but what it has 
from the public sword’!8, 

We have already noted more than once that for the sake of 
conviction, Hobbes is prepared to make statements which actually 
contradict the logical consequences of his principles. This is some- 
times true of his natural laws which, although he has claimed that 
they are not truly laws,!* are frequently presented in the guise of 
universal principles. The natural law that promises should be kept 
makes the social contract binding and thereby establishes obliga- 
tion without coercion, to obey civil law: “Vu donc que l’obligation 
a observer ces lois est plus ancienne que leur promulgation, 
comme étant comprise dans la constitution de l’état, en vertu de 
la particuliére loi de nature qui défend de fausser sa foi, il est vrai 
que la loi de nature commande l’observation de toutes les lois 
civiles’?°. 

The impression given is that the natural law that faith should be 
kept is a universal one”, but in fact, in terms of Hobbes’s moral 
system as we have already analysed it, this statement is tantamount 
to an assertion that a majority of subjects would find it beneficial 
to their welfare to obey the civil law. There is no universal obliga- 
tion to obey and thus keep the original contract; there is only the 
self-obligation of doing what one considers in conscience to be in 
one’s own best interest. 

In his table of the contents of the Journal des savants, several 
references to Hobbes are made by de Claustre, but except for the 


18 Leviathan, ch. 18, p.115. ‘Itaque patet quod, si Hobbiana ratio- 

19 see for example Du citoyen, ch. 3,  cinatio esset valida, omnis simul legum 
para. XXXIII. civilium, obligatio collaberetur’; De 

20 Du citoyen, ch. 14, para. X. legibus naturae (London 1672), p.303. 


21 cf. Cumberland on this point: 
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two reviews in this gazette with which we have dealt, all references 
are to Hobbes’s religious views, especially to the widely held 
belief that he was an atheist. 


7. Le Conservateur, 1760 


Four volumes of Le Conservateur, those for July-October 
1760, are extremely significant in an examination of Hobbes in 
the eighteenth century in that they contain an attempt, albeit 
highly abridged, to translate the early and best known parts of the 
Leviathan into French. The translator’s note is of great interest in 
that it indicates just how limited was the availability of the 
Leviathan in France in the eighteenth century: “Le Leviathan est 
très rare. Bruys nous assure dans ses Mémoires que La Barre de 
Beaumarchais s’était proposé d’en donner une traduction, mais 
qu’une brouillerie survenue avec son libraire empécha l’exécution 
de ce dessein’??. 

The translation is accompanied by footnotes by the translator. 
It covers the following pages in the following copies of Le Con- 
servateur: July, pp.35-74; August, pp.21-52; September, pp.15- 
30; October, pp.17-29. The third part covers those sections in the 
Leviathan specifically related to the establishment of sovereign 
authority, but here the text is extremely abridged and the trans- 
lation often poor and even inaccurate. At the end of the translation 
in the October edition of the journal, the continuation is promised 
for November, but it never appears. The manner of translation 
deviates at times almost into paraphrase: ‘C’est que chaque mem- 
bre de la société qui va se former, transporte sa puissance indi- 
viduelle à un tel homme ou à une telle assemblée, de manière que 
toutes les volontés soient confondues en une seule, et que le 
particulier ou l’assemblée, choisis pour être les dépositaires de 
l'autorité, soient les parfaits représentants de tous ceux qui vont 
y être soumis. Ainsi chaque particulier avouant comme siennes 
toutes les actions du représentant, n’est pas censé avoir d’autre 


22 Le Conservateur (Paris July 1760), 23 ibid. (September 1760), pp.20-21. 
p.34. 
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volonté que lui. Ce genre de contrat est bien supérieur à un simple 
consentement. C’est proprement l'union de tous en un seul, par la 
convention formelle de chaque membre l’un avec l’autre. C’est 
comme s'ils se disaient mutuellement: ‘J’accorde à ce représentant 
le pouvoir et le droit que j’ai de me gouverner moi-même, à con- 
dition que tu lui transporteras à ton tour ton pouvoir et ton droit’. 
Après cette convention, la multitude ne forme plus qu’un corps 
et est un vrai état ou république. Telle est la génération de ce 
grand Léviathan, ou pour en parler d’une manière plus sublime, 
de ce dieu mortel auquel après le Tout-Puissant, et sous sa pro- 
tection, nous devons ici bas la paix et la tranquillité”?4. 
Occasionally Hobbes does term the sovereign the representative 
of the commonwealth?®, but not in the passage which the writer 
translates here, so that his use of représentants and perhaps also 
dépositaires is more suggestive of Locke, or bilateral contract 
conditions as in Burlamaqui, than of Hobbes and his schema of 
political authority which can scarcely be called representative 
government, in spite of his use of the term sovereign representative. 
The translation in Le Conservateur excises almost all of chapters 
seventeen and eighteen on the establishment of sovereignty. The 


24 cf. Leviathan, ch. 17, p.112: The 
only way...is to confer all their 
power and strength upon one man, or 
upon one assembly of men that may 
reduce all their wills, by plurality of 
voices, unto one will, which is as much 
as to say to appoint one man or assem- 
bly of men to bear their person, and 
every one to own, and acknowledge 
himself to be author of whatsoever he 
that so beareth their person shall act or 
cause to be acted, in those things 
which concern the common peace and 
safety, and therein to submit their 
wills, everyone to his will, and their 
judgment to his judgment. This is 
more than consent or concord. It is a 
real unity of them all, in one and the 


same person, made by covenant of 
every man with every man in such 
manner, as if every man should say to 
every man: ‘I authorize and give up 
my right of governing myself to this 
man or to this assembly of men, on 
this condition, that thou give up thy 
right to him, and authorize all his 
actions in like manner’. This done, the 
multitude so united in one person is 
called a commonwealth, in Latin 
civitas. This is the generation of that 
great Leviathan, or rather to speak 
more reverently, of that mortal God, 
to which we owe under the immortal 
God our peace and defence’. 

25 e, g. Leviathan, ch. 18, p.113: “To 
be their representative’. 
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only other passage?f, in addition to that cited above which is of 
significance to the subject of sovereignty in the translation is that 
part of chapter eighteen of the Leviathan which claims the sover- 
eign’s freedom from control through the fact that by the contract 
his will is considered to express the wills of all subjects, and that 
having no contract with his subjects, he can do them no wrong. 
The translator’s passage would appear in fact to be entirely a 
paraphrase derived from sections two and four of chapter 
eighteen?’. 

The translation in Le Conservateur covers parts of the first two 
books of the Leviathan only, and is subject to excessive omission 
and paraphrase. The standard of translation is poor moreover, 
and it is not surprising, perhaps, that it was suddenly discontinued 
after the October issue, contrary to the prediction in that month’s 
copy that the translation would continue in the November num- 
ber. One word used by the translator in his footnotes is of in- 
terest?8: hobbésianisme. We may perhaps assume that by 1760, 
Hobbes’s theories had not become so widespread as to give rise 
to a standardized noun ending with the suffix -isme to denote the 
English philosopher’s doctrine. Hobbisme had been used by 
Diderot in his article of that name in the Encyclopédie®®. But if 
Hobbes’s doctrine was not yet known by one accepted term, we 
have nevertheless some evidence that by 1760 his doctrine was 
regarded, together with that of Spinoza, as a philosophical 
system. 


8. General 


Outside the context of religious polemics, mentions of Hobbes 
in the francophone journals of our period are extremely rare. In 
the Choix des anciens Mercures, vol. xivu,°° Hobbes is praised as 
a partisan of the royalist cause, a remarkable point perhaps, as 


26 Le Conservateur (September 1760), 29 viii.189-197. 

P-24. Sin article ‘Diverses réflexions 
2” Leviathan, ch. 18, pp.114-116. politiques et morales’, pp.57-86; re- 
28 Le Conservateur (July 1760), p.44 printed from the Choix littéraire 

n.(a). (1755), vol. 1, ii. 
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Hobbes had rarely found support in France at any time, even in 
the eyes of staunch loyalists to the French monarchy, since his 
religious views were so repugnant to Catholic ideals. In vol. 
LVI! of the same gazette, in an article entitled ‘Réponse de m. 
Néricault Destouches’, Hobbes is mentioned as an atheist along- 
side Spinoza and Bayle. 


31 p.200; reprinted from the Mercure 
de France (1741). 


161 
CI/11 


CHAPTER XII 


Locke in the French and Dutch gazettes, 1735-1767 


In the French and Dutch gazettes of the period 1735-1767, 
Locke’s Second treatise remains almost unmentioned. The Mer- 
cure de France for September 1753, p.140, gives a list of books 
newly arrived ‘chez Briasson, libraire, rue S. Jacques’. Amongst 
these is noted ‘Gouvernement civil, traduit de l’anglais de Locke, 
in 12, 1749. The edition referred to is the third of the French 
translation, that published in Brussels in 1749. 

There is a brief section on Locke in Claustre’s Table générale 
vi. 416-418, covering the works of Locke. Claustre notes where 
mention only is made of Locke, and where there is more than 
merely mention, generally some résumé or critical analysis. The 
frequency of those pages where there is more than merely a men- 
tion gives some evidence of the frequency and popularity of 
Locke’s works. There are five what we shall call ‘more than men- 
tions’ of the Essai philosophique concernant l’entendement humain, 
four of the De l’éducation des enfants, two of the Œuvres posthumes, 
one of the Christianisme raisonnable, but none of the Traités sur le 
gouvernement, as de Claustre terms Locke’s two political tracts. 
Of these, there are only mention en passant. It seems probable, 
therefore, from this paucity of evidence, that Locke’s two treatises 
were either not readily available to francophone readers in the 
period in question, or else were far less successful than certain of 
his other translated works in capturing the attention of French 


speaking readers. 


CHAPTER XIII 
Hobbes in B urlamaqui 


z. The right of force 


To a large extent, Burlamaqui’s two important treatises, the 
Principes du droit naturel (1747) and the Principes du droit poli- 
tigue (1751) draw their content from Pufendorf’s Droit de la 
nature et des gens and Les devoirs de l’homme et du citoyen, but as a 
theoretical manual, they drop all Pufendorf’s analysis of Hobbes 
and it arises by allusion in certain passages, especially in the sec- 
tion on obligation in the Principes du droit naturel, in which the 
Pufendorfian distinction is made between internal and external 
obligation. 

Duty and obligation are synonymous and denote a binding on 
the conscience requiring a certain approved course of action, and 
not an alternative course which is not approvedt. Obligation is a 
restriction of natural freedom in conformity with the dictates of 
reason (i.94). The notion of a superior in authority is normally 
considered to enter into the concept of obligation, but without the 
approval of reason, the command of a superior can only produce 
‘une contrainte extérieure’ and not true obligation (i.98-99). 
Approved obligation might be called internal obligation, and ‘ex- 
terior constraint’ exterior obligation. The most perfect obligation 
is a combination of both of these (i.101). Right is the power to 
use one’s freedom and strength in a manner conformable to reason 
(i.103). It follows that droit and pouvoir are not identical, as the 
latter involves no moral restrictions and is purely a physical 
quality: ‘L’usage de nos facultés ne devient un droit qu’autant 


1 Principes du droit naturel et 
politique (Geneva &c. 1764), 1.93. 
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que la raison l’approuve et qu’il se trouve conforme à cette règle 
primitive des actions humaines’ (p.104-106). 

Obligation is produced by right (i.107), and one cannot exist 
without the other (i.108). The right to command is limited in that 
all rights entitle one to exercise of freedom and power within the 
limitations of the dictamen of right reason (i.122-123). It follows 
that irresistible force alone does not bestow the right to impose 
obligation: 

‘Quelques-uns prétendent que la seule supériorité des forces, 
ou, commeils parlent, une puissance irrésistible, est le vrai et le 
premier fondement du droit d’imposer quelque obligation et de 
prescrire des lois. ‘Cette supériorité de puissance donne, selon 
eux, le droit de régner par l’impossibilité où elle met les autres de 
résister à celui qui a sur eux un tel avantage” ”. 

All right and obligation being subject to reason, it follows that 
obligation depends on certain reasons affecting the conscience, so 
that we consider that it would be wrong and we would have no 
right to act in a certain manner, even if we had the power to do so. 
Superiority of strength alone is not sufficient to create right and 
obligation. If one acts contrary to reason through threat of use of 
superior force, one is forced and not obliged to obey. Thus there is 
exterior submission only, and no internal compliance. There is 
also a constant right of resistance to the superior force (i.129-130). 
The right of sovereignty must be approved by reason: ‘Le droit 
de souveraineté dérive d’une puissance supérieure accompagnée 
de sagesse et de bonté’ (i.137). No obligation can force the will for 
it always has a choice between alternatives and between obedience 
and non-obedience, however excessive the degree of constraint 
(1.146). 

Like Leibniz, Burlamaqui suggests that Pufendorf’s views on 
obligation tend towards those of Hobbes by his establishment of 
obedience without question to civil authority, i. e. without need of 


21.126; Burlamaqui reference 
“Hobbes, De cive, chap. xv, para. 5’. 
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conscientious approval. Burlamaqui cites Pufendorf and com- 
ments: 

‘ “La loi ne vise qu’au but de celui qui l’établit, et que si quel- 
quefois elle a des vues qui se rapportent à ceux pour qui on la fait, 
ce n’est pas à eux de les examiner . . . cela dépend uniquement de 
la détermination du législateur”. Ici, comme en quelques autres 
endroits, Pufendorf donne un peu trop, ce me semble, dans les 
principes de Hobbes’ (1.152). 

One has always freedom to disobey, Burlamaqui notes later, 
and obligation being but a moral binding dependent on reason, 
cannot demand obedience without the prior approval of the con- 
science (1.320). Obligation and right may mark the relationship 
between two parties, without the necessity of the existence of a 
third party<. 

There can be no doubt as to one of the intended objects of 
Burlamaqui’s long discussion of obligation. But if Hobbes is 
attacked, as would seem to be the case, Burlamaqui, by the pro- 
fuseness of his arguments, seems little sure of his reasoning, and 
falls into the error of explaining one point using terms whose 
meaning can only arise from the explanation itself. The prolixity 
of Burlamaqui’s writing at certain points would almost suggest 
that he was aware of the fallacy of the argument for external 
obligation, quite apart from the fact that he, like others before 
him, fails to acknowledge Hobbes’s definition of right involving a 
freedom to which there exists no corresponding obligation. 

But one aspect of Burlamaqui’s discussion was a point of great 
polemical debate amongst the continental moral philosophers of 
his own generation and the two generations before him, that of 
whether moral law could exist independently of a superior such 
as god. For Barbeyrac, natural law was the expression of god’s 
will. Burlamaqui is more reserved in his judgment, but god is 
considered essential to moral obligation, assuming, however, 


3 Pufendorf, book one, ch. 6. para. 1. 
44.318; cf. Hobbes, Du citoyen, ch. 
3. para. 20. 
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a priori, that god is both beneficent and benevolent, as well as 
omnipotent. But these qualities not all being attributable to a 
mortal sovereign, the problem remained as to what obligation 
could exist to the sovereign body independently of moral judg- 
ment, and whether one was obliged to obey the state without 
prior subjection of its commands to the conscience. If obedience 
was always required, then this was to ignore the fact that all 
obedience, granted free will, could only arise from a choice be- 
tween alternatives and was therefore dependent on conscientious 
judgment. But if this were admitted, it might still be asked whether 
right reason did not always approve sovereign commands, so 
that in spite of the choice of alternatives of action, only one 
alternative, namely that of civil obedience, was morally legitimate, 
perhaps even because it could be argued that a natural law 
existed prescribing civil obedience without question. The pro- 
blem was perhaps insoluble, in view of the arbitrariness of judg- 
ments made on the universality of moral laws. However whether 
the subject should consider himself bound morally to obey the 
civil law without question or not, it did not follow, as Burlamaqui 
suggests, that support of the notion of civil obedience under all 
circumstances, imples an inclination to the Hobbesian view of 
obligation, for this would be to assume that Hobbes claims that 
civil obligation is a moral obligation, and that internal and ex- 
ternal obligation are the same thing, and we have already shown 
that this is to fail to observe precisely what Hobbes means by 
laws of nature, right and obligation. If Hobbes asserted a moral 
obligation to obey the state, then it would imply contradiction to 
assume that one was morally obliged to obey a command which 
had not the approval of conscience, assuming first that obligation 
could only exist if approval existed. But to Burlamaqui, civil ob- 
ligation was a form of moral obligation, and the concept of legal 
obligation independently of natural law was so foreign to him, 
as to other Hobbes commentators of his time, that obligation as a 
term could only mean a restriction, self-applied and subject to 
individual approval in terms of natural law. 
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Leibniz, like Burlamaqui, using an erroneous notion of what 
right and obligation mean in Hobbes’s doctrine, applies to Pufen- 
dorf the suggestion that his system is similar to that of Hobbes in 
that it demands obligation to a civil superior without the prior 
intercession of approval by the subjects conscience, thereby 
making it possible for obligation to exist without approval of the 
superior’s command: 

‘Et puisque, selon l’auteur, [Pufendorf], l’idée du devoir, et 
celle d’un acte prescrit par la justice, sont aussi étendues l’une que 
Pautre, toute sa jurisprudence étant renfermée dans son système 
des devoirs, il s’ensuivra de là que tout droit est prescrit par un 
supérieur. Ce sont là des paradoxes qui ont été avancés et sou- 
tenus principalement par Hobbes, qui semble détruire toute 
justice obligatoire dans l’état de nature, comme il l’appelle, c’est- 
à-dire, entre ceux qui n’ont point de supérieurs. 

In a footnote to Libniz’s comment, Barbeyrac comes to the 
defence of Pufendorf against this comment on Pufendorf’s 
notion of duty as it appears in the De Officio hominis et civis: 
‘Pourquoi faire un paralléle odieux avec les principes de Hobbes, 
qui sont si diamétralement opposés à ceux de notre auteur’®. 

But Babeyrac gives no explanation of his support for Pufendorf 
and comes no nearer than Leibniz, as we have already observed, 
to an accurate interpretation of Hobbes. 

Burlamaqui, we have noted, accuses Pufendorf of tending to- 
wards a Hobbesist view of law, and de Félice, in his commentary 
on Burlamaqui, comes to Pufendorf’s defence: 

‘On est surpris, en lisant ce paragraphe, de voir Burlamaqui 
attribuer 4 Puffendorff une idée aussi absurde touchant la fin de la 
loi, qui appartient toute entière à Hobbes”. Félice goes onf to cite 


5 Leibniz, Jugement d’un anonyme 6 ibid., p.462. 
sur original de cet abrégé, translated by 7 Principes du droit de la nature et 
Barbeyrac. The latter first published in des gens (Yverdon 1766), i.221. 
1709. For a similar comment by 8 ibid., i.222-224. 


Leibniz, see Essais de Theodicée (Am- 
sterdam 1747), ii.306. 
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Pufendorf on Hobbes to demonstrate the lack of foundation in 
Burlamaqui’s indictment. 


2. Hobbes and the social contract. 


In the Principes du droit politique, Burlamaqui appears to follow 
Pufendorf closely in refuting Hobbes’s doctrine of contract where- 
by civil society is formed by a pact made by each individual with 
every other, while the sovereign makes no contract at all: ‘Il y en 
a qui prétendent que les états se forment par une seule convention 
des sujets les uns avec les autres, et par laquelle chacun s’engage 
envers tous les autres à ne pas résister à la volonté du souverain, 
à condition que de leur côté, tous les autres se soumettent au 
même engagement. Mais ils prétendent qu’il n’y a aucune con- 
vention entre le souverain et les sujets”. 

This is followed by an abridgement of Pufendorf’s explanation 
for Hobbes’s contract theory, namely that it is intended to reduce 
the threat of rebellion by the removal of limitations on the 
sovereign which might arise from a pact in which he is one of the 
contracting parties, and is strictly subjected to his side of the 
contractual conditions. Burlamaqui, after Pufendorf, remarks 
that by freeing the sovereign from all contract, as Hobbes does, 
his power is actually limited instead of increased: ‘Pour cela, il 
fallait nécessairement dégager les rois du lien de toute convention 
entre eux et leurs sujets, ce qui est sans contredit la chose la plus 
capable de limiter leur pouvoir’°. 

If keeping of the contract depends on a like keeping of faith by 
all other subjects, then disobedience by one subject alone will free 
all others from keeping faith: ‘Il est bien évident que de cette 
maniére chaque citoyen fait dépendre la force de son engagement 


® Burlamaqui, Principes du droit Comme il voulait d’ailleurs donner aux 


naturel et politique, ii.39; reference: 
Hobbes, De cive, ch. 5, para. vil. 

10 ibid., ii.39. Cf. Pufendorf, vu. 
ii.ọ: ‘Hobbes se mit dans l’esprit de 
soutenir qu’il n’y avait point de con- 
vention entre le roi et ses sujets. 
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de l’exécution de celui de tout autre, et que par conséquent, dès 
que quelques-uns n’obéiront plus au souverain, tous les autres en 
seront entièrement dispensés’11, 

In terms of pure reality, however, Burlamaqui’s and Pufendorf’s 
point fails to have validity, for obedience in the state, according to 
Hobbes, does not depend on the obedience of others and conse- 
quently on the keeping of promises, but on the power of the 
sword of the sovereign, the unequal superior: ‘For he that per- 
formeth [in his covenant] first has no assurance the other will 
perform after, because the bonds of words are too weak to bridle 
men’s ambition, avarice, anger and other passions without the 
fear of some coercive power’!?. 


3. Justice and injustice 

Without mentioning by name Hobbes and for that matter 
Spinoza, Burlamaqui makes an allusion almost certainly directed 
against them, assuming in their doctrine moral connotations for 
just and unjust and implying thereby that by their reasoning, 
civil and moral law cannot run counter to each other: ‘Nous 
sommes bien éloignés d’approuver la pensée de ces politiques qui 
prétendent qu’il n’est pas possible que les lois civiles soient con- 
traires au droit naturel, ‘parce, disent-ils, qu’il n’y a rien de juste 
ou d’injuste avant leur établissement”. 

Hobbes even expressly claims that civil law cannot run counter 
to natural law, although this claim has no connection with his 
definition of justice: ‘A la vérité, celle-ci [la loi civile] ne peut pas 
permettre ce que l’autre défend, ni interdire ce dont elle [la loi 
divine] accorde la permission”. 

Hobbes generally considers divine law and natural law equat- 
able in this way, with reference to obedience within the state. In 


11 ibid., ii.41. Cf. Pufendorf, book 12 Leviathan, ch. 14, p.89. 
seven, ch. 2, para. XI. Cf. also Du 13 Principes, Vii.10. 
citoyen, ch. 6, para. xx. Hobbes fore- 14 Du C., ch. 14, para. 111. 
stalls this claim by Pufendorf. 
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terms of Hobbesian morality, it is to the subject’s advantage always 
to consider positive law identical with his own interpretation of 
right and wrong. But the passage in question here undoubtedly 
supposes a universal moral order, again perhaps a case of apparent 
support for traditional natural law for the sake of appearances!5. 


15 I can find no conclusive evidence 
in Burlamaqui to indicate any influence 
by Locke. 
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CHAPTER XIV 


Hobbes in Réal de Curban 


z. General 


As far as attention to Hobbes in Réal’s work! is concerned, the 
writer would appear to be chiefly a compiler. His section on the 
Leviathan in vol. vin is interesting for the Biblical explanation it 
gives of the term Leviathan. Hobbes had explained the term him- 
self; Réal’s comment clearly links the Biblical Leviathan with the 
notion of an omnipotent sovereign: ‘C’est le nom d’un grand et 
gros poisson parlé dans Job, 40, 20. ‘Pouvez-vous enlever Levia- 
than avec hameçon et lier sa langue avec une corde?’ Quelques 
interprètes de l’Ecriture entendent ce passage allégoriquement, et 
prennent Leviathan pour le démon, mais quoi qu’il en soit du 
sens allégorique, il suppose un sens littéral dans lequel Leviathan 
signifie un animal de la mer, un monstre, un trés grand poisson, 
car Dieu ne dit ceci que pour faire connaitre sa puissance, et ce ne 
serait pas une grande preuve de puissance que de pouvoir enlever 
un poisson ordinaire. L’opinion la plus commune est que c’est 
la baleine; d’autres écrivains prétendent un mulatre, d’autres un 
dragon, d’autres un crocodile’ (viii.635m). 

Without necessarily accepting the equation of Leviathan with 
god himself, we may suppose that the creature in question, by 
being too big to be fished by any mortal man, can be assimilated 
allegorically with the unequal superior which is the state, the 
sovereign Leviathan, whose physical power is to be quasi-irresist- 
ible if the state is to function with internal peace, and freedom 
from conquest or usurpation. 

Cumberland and Pufendorf, Réal remarks at the end of the 


1 La Science du gouvernement (Am- 
sterdam 1751-1764), eight volumes. 
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section on the Leviathan, have refuted Hobbes’s doctrine, as have 
Descartes, Thomasius and Leibniz (viii.638). 


2. The absolutism of the sovereign 


The first half of the synopsis of Hobbes’s doctrine which Réal 
gives probably derives, as we shall note shortly, from Barbeyrac: 
‘Il [Hobbes] donne au souverain une autorité sans bornes, dans 
les affaires de la religion aussi bien que dans celles de l’état. Il 
dit qu’il est du devoir de chaque particulier de suivre la religion 
approuvée dans sa patrie par autorité publique, sinon en y ad- 
hérant de cœur, du moins en la professant par obéissance. Il ne 
reconnaît qu’un seul gouvernement, le civil, et il nie qu’il y en ait 
un ecclésiastique”. 

The first half of this quotation, which is almost identical with 
Barbeyrac, is more likely derived from the jurisconsult than from 
Barbeyrac’s own source, Bayle, where the resemblance is less 
obvious. Bayle: ‘Il [Hobbes] enseigna que l’autorité des rois ne 
devait point avoir de bornes, et qu’en particulier l’extérieur de la 
religion, comme la cause la plus féconde des guerres civiles, 
devait dépendre de leur volonté”. 

Bayle’s own chief source for his abrégé, the Vita. offers no 
closer parallel than the following, in the first part of this work: ‘In 
eo opere [Leviathan] jus regium, tum spirituale, tum temporale, 
ita demonstravit, tum rationibus, tum authoritate Seripturae 
Sacrae, ut perspicuum fecerit, pacem in orbe Christiano nusquam 
diuturnam esse posse, nisi vel doctrina illa sua recepta fuerit, vel 
satis magnus exercitus cives ad concordiam compulerit’>. 

The souce is possible, but unlikely, especially in view of the 
fact that Barbeyrac’s synopsis is ostensibly of the De cive, and 
not, as here, of the Leviathan. In his encyclopaedia entitled Code 


2 viii.633; cf. Barbeyrac’s synopsis 4 London 1681. 
of Hobbes cited in chapter v. There are 5 (second edition, London 1682), 
a few minor differences in Barbeyrac. p.18. 
3 Dictionnaire historique et critique 
(sth edition, Amsterdam 1740), article 
‘Hobbes’, p.775, n. E. 
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de l’humanité®, the editor, de Félice, in the article ‘Hobbes’, cites 
Réal’s passage without any alteration of the text and without any 
acknowledgement to Réal (p.405). 

In a passage (iv.305) of Réal’s work, the power which Hobbes 
attributes to the sovereign over his subjects is compared with the 
power which man holds over animals, with the implication that 
Hobbes’s standpoint is untenable on moral grounds. 


3. Hobbes and natural law 


Réal’s commentary (viii.634) on Hobbes and the law of nature 
is of interest. It follows from Hobbes’s arguments that whatever 
men might do in the state of nature in conformity with the dic- 
tates of their reason, in in conformity with natural law and there- 
fore with the will of god. Whatever one does according to right 
reason one does with full right, for right is ‘La liberté que chacun 
a d’user de ses facultés naturelles selon la droite raison’. In other 
words, all that can be claimed conformable to reason is conform- 
able also to god’s law and so god alone is responsible for the 
actionsof men. Réal implies, although he does not say so expressly, 
that Hobbes’s doctrine of natural law, taken to its logical con- 
clusion, exculpates all men for actions normally contrary to moral 
law. This is not to say that Réal appears to have realized that moral 
law for Hobbes is entirely subjective and utilitarian. But it does 
indicate a realization that Hobbes extends the meaning of right 
reason far beyond its normal limits to include all judgments con- 
sidered in the agent’s own conscience to be right and conformable 
to reason, instead of including only those judgments which ob- 
jectively appear in accordance with accepted universal notions of 
right. 

Analyses of Hobbes before and within our period consistently 
adhere to the view that the term justice can only be relevant to 
moral law. In absolutist and liberal writers alike, positive law 
could be just or unjust. According to their own interpretations of 


6 Félice, Code de l’humanité (1778), 
vu. The article is signed ‘B. C.’ (p.408). 
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natural law, resistance or non-obedience to unjust positive law 
became morally valid at certain points varying according to the 
writer concerned. The doctrine of passive obedience advocated 
obedience to the powers that be with imputation of moral re- 
sponsibility to the sovereign and not to the agent of the action. 
Active obedience made the doer himself morally responsible. But 
whatever the view on obedience or non-obedience, there was 
always the notion that positive law could not be detached from 
the wider sphere of justice and morality. In other words, legality 
could only be viewed objectively and never therefore subjectively 
through the eyes of the sovereign. Hobbes anticipated later legal 
philosophy by his distinction between law viewed objectively and 
law viewed subjectively: ‘It is manifest that the measure of good 
and evil actions is the civil law, and the judge the legislator, who 
is always representative of the commonwealth. From this false 
doctrine, men are disposed to debate with themselves and dispute 
the commands of the commonwealth, and afterwards to obey or 
disobey them, as in their private judgements they shall think fit, 
whereby the commonwealth is distracted and weakened’’. 

The notion of legality must essentially be envisaged both 
subjectively and objectively. Taken subjectively, it must be 
assumed that positive law is in every way conformable with 
natural law. A sovereign who regarded a certain civil law as 
morally unjust, would be looking at his own law objectively. 
Hobbes’s claim that no civil law can be unjust, means precisely 
that in the state’s own view, it cannot be anything but right in 
terms of the sovereign’s individual morality. Clearly, a subject 
may consider a law morally unjust’, but it is in his better interest 
if he considers all civil laws to be in conformity with the dictates 
of his own reason. Réal (iv.107) goes as far as to approach 
Hobbes’s notion of justice, by divesting the idea of legal obedience 
of its moral overtones. This is almost the same as those remarks of 
Pufendorf’s which aroused the censure of Leibniz and Burlamaqui: 


7 Leviathan, ch. 29, p.211. 8 see Du citoyen, ch. 12, para. 11. 
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‘Un principe que les citoyens de tous les pays doivent avoir conti- 
nuellement devant les yeux, c’est que la force de la loi n’est pas 
formellement dans la justice, mais dans l’autorité du législateur 
ou, pour m’exprimer en d’autres termes, que l’obéissance à la loi 
n'est pas attachée à la justice de ses dispositions, mais à l’autorité 
du législateur’. 

Réal shares with Hobbes the view that for the subject to judge 
the necessity for civil obedience in terms of his own view of moral 
justice is to establish himself as morally superior to the sovereign, 
for it is on his own moral code and not on that of the sovereign 
expressed through civil law, that obedience would ultimately de- 
pend. The argument is failacious, for granted free will, any 
obedience to the sovereign depends ultimately on the subject’s 
decision and moral code, regardless of whether he obeys or not. 
The subject who always obeys civil law acts as a free agent and 
obeys de facto his own moral law by obeying civil law, whether he 
does so consciously or not, for possessing free will, he has a choice 
of alternative action and hence of disobedience. Disobedience of 
the law does not make the agent superior to the sovereign, any 
more than does obedience, but it does serve to demonstrate the 
fact that granted free will in subjects, a sovereign can never be 
more than comparatively superior since the subject has always 
the freedom of choice and the ability to disobey. If the sovereign 
were Hobbes’s irresistible sovereign, z. e. god, then free will would 
only exist in appearance and all actions seemingly free would be 
predetermined. Réal could claim, as Hobbes does, that for the 
sake of the individual’s and the state’s welfare, civil obedience is 
advisable, but to establish a higher code of law than the civil to 
which to adhere is not to make the subject superior to the sover- 
eign any more than if the subject a/ways accepts positive law as the 
guide for his choice of action. Again, however, Réal comes close 
to Hobbes’s notion of the need for civil obedience if the state is to 
function in accordance with the ends of its existence: ‘Un sujet 
ne peut consulter sa raison particuliére pour se soustraire a celle 
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du souverain, sans violer toutes les lois de la subordination, sans 
rompre les liens du gouvernement, sans diviser l’état, sans 
le renverser. Ne vouloir se rendre qu’à sa propre lumière, 
c’est s’ériger à soi-même un tribunal supérieur à celui du souver- 
ain, c’est mépriser la puissance suprême, c’est se révolter. Juger 
les jugements du souverain, c’est s'établir le souverain du sou- 
verain même, c’est prétendre réduire à l’obéissance celui qui est 
né pour commander’ (iv.110). 


4. Réal and the Leviathan 


In his article on Hobbes’s works in volume vu Réal cites 
verbatim the already often quoted abrégé of the Leviathan which 
had appeared in Babeyrac’s preface to Pufendorf and in Bayle’s 
Dictionnaire, and which was drawn originally by Bayle from the 
third part of the Magni philosophi Thomae Hobbes malmesburiensis 
vita. It is cited again in its entirety by Félice (vii.406) in his en- 
cyclopaedia, the Code de l’humanité, the compiler probably deriv- 
ing it from Réal rather than from other sources; we have already 
noted the use made of Réal in the same article on Hobbes. 


5. Hobbes and the original contract 


Réal notes in Hobbes only the theory of the social contract 
creating sovereignty by institution, whereby each individual 
agrees to give up his right of resistance to the sovereign-to-be, 
provided all others will make the same agreement". In conformity 
with the tradition in criticism of Hobbes of noting only this first 
type of pact, Réal omits to remark that in fact Hobbes does in 
fact admit of a compact between subjects and sovereign, when 
sovereignty is instituted by acquisition. The sovereignty so 
founded is equally absolute. But the essence of obedience in the 
state is fear of the unequal superior, and contracts are scarcely 


9 (second edition, London 1682), vouloir reconnaître de convention 
PP.45-46. entre un monarque mortel et ses 

10 Réal, viii.636. Cf. Pufendorf, sujets’? Cf. Félice, vii.407. Here, Réal 
vi. iit2; ‘Pourquoi donc ne pas is cited verbatim. 
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relevant to Hobbes’s doctrine except perhaps as a means of giving 
the appearance of legitimacy to government, where in fact no 
government by consent other than ‘tacit’ consent can in reality 
exist. The contract between sovereign and subjects arising from 
conquest, is clearly alluded to in the Du corps politique: ‘Car quand 
il arrive, comme il se fait en ce cas, qu’un homme a droit sur 
toutes choses, pour faire que son droit soit mis en usage, il faut 
seulement que le vaincu s’oblige par contrat à ne pas résister à ce 
que commandera le vainqueur, et ainsi comme j'ai déjà dit, le 
vainqueur obtient une puissance absolue sur la vaincu; d’où naît 
incontinent un petit corps politique qui est composé de deux 
personnes, à savoir du souverain, qui est appelé seigneur ou 
maître, et du sujet qui est appelé serf ou esclave. Or quand un 
homme ou maître a un si grand nombre d’esclaves qu’il ne peut 
pas être attaqué de ses voisins sans qu’ils se mettent en grand 
risque, ce corps politique est appelé un royaume despotique™. 


6. The indivisibility of sovereignty 

Sovereignty may only be divided into separate functions and 
these functions detained by separate powers, if one of these bodies, 
generally the legislative, is considered as superior to the others, so 
that in a sense, the apparent separation of powers becomes tanta- 
mount to non-separation by this subordination, one function be- 
ing holder in reality of all the powers of state. Total separation of 
powers would be to establish a number of simili-sovereign 
authorities, none of which would in fact be really sovereign so 
long as they were all of equal authority. The existence of more 
than one sovereign would be a contradiction in terms and there- 
fore an impossibility. Hobbes and Réal concur on this point. 
Hobbes: ‘These rights [of sovereignty] are inseparable’. Cf. Réal 
(iv.113); ‘Tout gouvernement où l’autorité serait partagée entre 
plusieurs corps ou entre plusieurs chefs indépendants Pun de 
l’autre, serait un monstre dans la politique. Le gouvernement de 


11D. C. P., ch. 3, para. 11. 12 Leviathan, ch. 18, p.119. 
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plusieurs souverains serait comme un état sans souveraineté; ce 
serait une espèce d’anarchie. Partager la souveraineté, c’est la 


détruire’. 


These words could possibly have been intended as an attack 
on Montesquieu’s doctrine of the separation of powers!*. 


13 it must be observed that in attri- 
buting certain passages of Réal’s work 
to Réal himself, I am only doing so for 
want of data as to who the true writer 
is, for Réal was basically a compiler, 
and we must hesitate at any stage to 
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accept the contents of his works as his 
own. Borrowings from others have 
been traced in this chapter, and no 
doubt, there are similar sources for 
other passages. 


CHAPTER XV 


Locke in Réal de Curban 


z. General 


Considerable use is made of Locke’s Second treatise in certain 
volumes of Réal’s Science du gouvernement. He is cited with 
acknowledgement in volume m1: ‘ “L’état de nature est un état 
de liberté, sans être un état de licence”, dit l’un de ces grands philo- 
sophes du dernier siècle’. This follows a refutation of Hobbes and 
the ‘war of all against all”?. 

Robert Filmer, whose works Locke undertook to refute in the 
first of his two treatises, and probably in parts of the second, is 
mentioned briefly by Réal, together with his doctrine, but it is 
Sidney’s refutation of him which is mentioned and not Locke’s. 
The brief synopsis given is similar to that by Barbeyrac in a foot- 
note to Pufendorf*, but there is not sufficient resemblance to 
attest a borrowing. Barbeyrac, moreover, mentions both Sidney’s5 
and Locke’s refutations. Volume Iv, p.181, offers another abrégé 
of Filmer’s patriarchal theory. References to Sidney are not in- 
frequent® and attest an interest in this English writer which is 
rarely found elsewhere in our period in works in French, except 
in the footnotes of Barbeyrac. 

Locke is considered a moderate liberal midway between ab- 
solutism and pure popularism: ‘Il [Locke] a partout en vue le 
gouvernement de son pays, et accommode ses principes au goût 
de ses concitoyens. Ce n’est que pour justifier la révolution 


1 La Science du gouvernement, iii. 4 Pufendorf, vı. ii.x, n.2. 
246. Footnote (a) reads: ‘Locke, Du 5 Sidney, Discourses concerning 
Pouvoir civil, chap. r’. government (London 1698). 

2 ibid., iii.244-246. 6 see, for example, iv.182, 332-335- 


3 ibid., viii.642. 
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d'Angleterre qu’il écrit. Si les conclusions qu’il tire de ses prin- 
cipes sont ordinairement justes, il est d’autres principes qui ne sont 
pas moins solides que ceux qu’il pose, et qui, examinés avec ceux- 
ci, détruisent les conséquences qu’il en tire. Infiniment plus 
modéré que Milton, que Buchanan et que Sidney sur Particle du 
jugement et de la déposition des souverains, Locke a cherché un 
tempérament entre l’opinion de ces écrivains passionnés et celle de 
Filmer, de Hobbes et de Barclay”. 

The last sentence of this passage is cited word for word by 
Félice in the article ‘Locke’ of his Code de l’humanités. 


2. Réal’s references to Barclay 


Barclay was readily used by both absolutists and non-absolu- 
tists in argument over the right of subjects to resist or to refuse to 
obey their sovereign. Filmer used him, and Locke in his turn 
also, by retorsion. Grotius paraphrased Barclay on the right of 
resistance, using the same passage as one of those to which Locke 
was later to refer. Grotius: ‘Un des plus zélés défenseurs de 
l’autorité royale, le fameux Barclai, va jusqu’à accorder que le 
peuple entier, ou une partie considérable du peuple, a droit de se 
défendre contre son roi, lorsque celui-ci en vient à un excès hor- 
rible de cruauté, quoique d’ailleurs ce savant anglais regarde 
le roi comme au-dessus de tout le corps du peuple”. 

Réal’s first reference to Barclay is brief: ‘Barclay, le grand 
défenseur de autorité des rois, attaqua encore plus fortement les 
maximes de Buchanan’. 

Elsewhere in the same volume”, it is noted that Barclay main- 
tains that monarchs are subject to none but god, and are therefore 


7 Réal, viii.650. 

8 Félice, Code de 
(Yverdon 1778), viii.495. 

9 reference is to Adversus monarcho- 
machos, book three, ch. 8, and book 
six, chapters 23 and 24. Cf: ‘Le méme 
auteur anglais [Barclay] dit qu’un roi 
perd la couronne s’il se montre 
véritablement ennemi de tout le peuple, 


l'humanité 
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et qu’il travaille à le perdre’. Citations 
are from Grotius, Le Droit de la guerre 
et de la paix (Leiden 1759), i.184, 193. 
Jurieu refers to the authority of 
Grotius on Barclay, Lettres pastorales 
(Rotterdam 1688), ixvii.129. 

10 Réal, viii.616. 

11 ibid., viii.139. 
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superior not only to subjects individually, but also to their 
collectivity. He admits two cases only in which resistance to the 
sovereign is permissible. 

It is in volume four that Réal appears to draw on Locke’s 
Second treatise in handling the question of resistance and non- 
obedience to civil authority. Réal actually cites Barclay on the 
right of self-defence and the passage which he gives is from the 
first of Locke’s two quotations from Barclay in the final chapter of 
the second Treatise of civil government. Réal: ‘Ainsi, lorsqu’un roi 
ne maltraite pas simplement quelques particuliers, mais qu’il 
exerce encore une cruauté et une tyrannie extrême et insupport- 
able contre tout le corps de l’état dont il est le chef, c’est-à-dire 
contre tout le peuple, ou du moins contre une partie considérable 
du peuple, en ce cas-là, le peuple a droit de résister et de se défen- 
dre, mais de se défendre seulement, non d’attaquer son prince’. 

Comparing this with Mazel’s translation of Locke, one finds 
only two minor alterations between Réal’s citation and the French 
translation of Barclay in the 1755 edition of the Gouvernement civil. 
Further evidence of Réal’s possible use of Locke arises from the 
fact that like Locke, he comments on the apparent absurdity of 
Barclay’s claim that one may defend oneself against a sovereign 
without attacking him (‘Sed tuendi se tantum, non eim in princi- 
pem invadendi’). Locke’s comment is as follows'*: 

‘How to resist force without striking again, or how to strike 
with reverence, will need some skill to make intelligible’. Cf. Réal: 

‘Il n’est pas aisé de comprendre comment on peut résister avec 
respect’l4. 

Réal goes on to cite another passage from Barclay: À people 
are powerless against their king unless by some action he de- 
grades himself from the position of king, becomes a private 
person, and the people, resuming their supreme authority 
of the interregnum, become superior to him, and may treat him 


12 ibid., iv.307. Reference: Barclay, M. J. Tooley, p.68. 
Contra monarchomachos, book three, 13 C. G., ch. 19, para. CCXXXV. 
ch. 8. Bodin adopts the same policy, 14 Réal, iv.308. 
Six books of the commonwealth, ed. 
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accordingly!®. Again the citation would appear to derive from 
Locke, who inserts in his treatise the passage from Barclay from 
which Réal’s extract is taken. 

It seems a possibility that Locke’s and Réal’s assertion that self- 
defence without attack is an absurdity, may imply that they take 
Barclay too literally. Resistance to the sovereign may well involve 
attacking him by overthrowing him, but preserving his person at 
the same time. The king is then subject to the coactive power of 
the law, but not to the directive power, and Barclay’s statement in 
this manner becomes explicable’®. 


3. The location of sovereignty and the right of resistance 


Quoting from the 1724 edition of Mazel’s translation of Locke, 
Réal? gives the entire last paragraph of the Second treatise, in 
which it is stated that once ceded to the community, the power 
which every individual originally had can never be resumed, but 
must always remain with the collectivity or be entrusted by it to 
the depositary body of the legislature. Under certain circumstances, 
the supreme authority of this body may return to the people. 

The fact that Réal is largely a compiler is well attested by the 
lack of consistency in some of his passages. Earlier, we have noted, 
he places Locke as a moderate midway between the upholders of 
popular sovereignty and the supporters of absolutism. In another 
passage, Locke is classed with those who maintain that personal 
sovereignty resides in the monarch and real sovereignty in the 
people!#. The theory of dual sovereignty, which implied that the 
monarch was superior to his subjects individually but inferior to 
their collectivity, was the favourite weapon of English republicans 


15 ibid., p.308. Reference: Barclay, 
Contra Monarchomachos, book three, 
ch. 16. 

16 cf. Bossuet, Politique tirée des 
propres paroles de l'écriture sainte, 
Œuvres (Paris 1836), x.349: ‘Mais ils 
[les rois] ne sont pas soumis aux 
peines des lois, ou, comme parle la 
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quant a la puissance coactive, mais 
quant a la puissance directive’. Filmer 
notes the absurdity of this distinction, 
Patriarcha (1949), p.50. 

17 Réal, viii.65 1. 

18 cf. Pufendorf, vir. vi.4 Pufendorf 
rejects the theory. 
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throughout the seventeenth century, and was not without leaving 
noticeable traces in Locke’s Second treatise!®. Réal classes Locke 
with the partisans of the sovereignty of the people: ‘Buchanan, 
l’auteur qui s’est caché sous le nom de Junius Brutus, Naraeus, 
Sidney, Althusius, Locke, Abbadie, Barbeyrac et quelques autres 
mettent au contraire des bornes si resserrées à l’autorité du sou- 
verain qu’ils n’en font que des commis du peuple”?°. 

19 cf. Locke: ‘Mais cela n’empéche peuple ne se réserve toujours le 
pas que le pouvoir législatif ayant été pouvoir souverain d’abolir le gouver- 


confié afin que ceux qui l’adminis- nement’; Du G. C., ch. 12, para. 1. 
treraient agissent pour certaines fins, le 20 Réal, iv.305. 
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CHAPTER XVI 


Hobbes in Martin H übner 


z. Obligation, obedience and irresistible force 


Perhaps the most important point in Hiibner’s long discussion 
of Hobbes’s doctrine is his treatment of the much debated question 
of the obligation corresponding, according to Hobbes, to superior 
and irresistible force. Seventeenth and eighteenth century inter- 
pretations of Hobbes countered his affirmation that one is abso- 
lutely obliged to obey an irresistible force, failing to note that the 
English philosopher does not use obligation or right with their 
usually accepted connotations. Hiibner is no exception: ‘Il 
[Hobbes] déduit l’illustre droit des souverains, ce droit immense 
qu’ils ont de commander à leurs semblables en dernier ressort, de la 
seule supériorité de forces, ou, suivant son langage, d’une puissance 
irrésistible. ‘Cette supériorité de puissance donne, dit-il, le droit 
de régner par l’impossibilité ot elle met les autres de résister a 
celui qui a sur eux un tel avantage’! . ..…. 

Car si la proposition était vraie que celui auquel il est impossible 
aux autres de résister, eût par cette seule raison le droit de leur 
commander en dernier ressort, il s’ensuivrait incontestablement 
que chacun aurait le droit d’envahir les biens, les possessions ou 
les états de tout autre, dés qu’il se trouverait assez fort pour le 
faire. Les droits des souverains deviendraient nuls. Ce ne seraient 
que des chiméres. Le premier usurpateur les posséderait légi- 
timement jusqu’a ce qu’il en fût dépouillé à son tour par un autre, 
qui en jouirait avec la même légitimité et la même incertitude. . . . 

Si le plus fort pouvait sans injustice disposer à son gré des 
plus faibles, un homme robuste et armé qui assassinerait les 


1 Du citoyen, ch. 15, para. v. 
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femmes, les enfants et tous ceux qui seraient hors d’état de lui 
résister, ne ferait rien que de raisonnable’. The argument is the 
traditional one of the jurisconsults, that of determining what 
factors make obligation legitimate. Those opposed to Hobbes 
agree that it is a moral quality only, but not all are in agreement 
that obligation to god’s law exists simply because god as a 
superior is author of that law, as if the creature were indispensably 
morally obliged to obey the creator regardless of whether the 
latter were omnipotent or benevolent, or whether right reason 
must approve obedience, independently of fear of sanction, for 
obligation genuinely to exist. Samuel Clarke envisages what 
obligation there might be if the devil were omnipotent and irresis- 
tible: ‘Il s’ensuivra que l’empire de cet être malfaisant ne serait pas 
seulement un empire auquel il faudrait nécessairement se sou- 
mettre, mais qui serait outre cela juste et légitime, et dont on 
aurait aussi peu de raison de se plaindre qu’on en a maintenant 
que univers est sous la conduite d’un Dieu infiniment bon et 
infiniment juste”. 

Arguments in favour of the absolute right of god established 
on his position as creator alone, or on his position as benevolent 
and omnipotent creator, offered one of the main points of con- 
troversy in moral philosophy of the seventeenth and eighteenth 
centuries. But if it were admitted that god’s position as creator 
demanded obligation in conscience from all creatures, few were 
ready to admit that the same obligation existed in subjects vis-à- 
vis their sovereign if his superiority were sufficient to keep them 
in subjection. Obedience to a superior mortal body without the 
approval of the conscience, was an effect of constraint, and in- 
volved no obligation. But to impute to Hobbes the contrary of 
this, as Hübner does, was to fail to note that Hobbes divests 
right and obligation of all traditional moral connotations. But if the 
subject puts himself in the sovereign’s place, all distinction 


? Martin Hübner, Essai sur l’histoire 3 De l'existence et des attributs de 
du droit naturel (London [Paris] 1757- Dieu (Amsterdam 1717), ii.145. 
1758), pp.186-188. 
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between civil and natural law disappears, and it is perhaps in this 
way that Hobbes can claim that they cannot be divergent from 
each other. There is legal not moral obligation to obey civil law, 
and this obligation is unaffected by whether the subject approves 
or not of the law. Hobbes drops the traditional universal moral 
notion of obligation, but his commentators like Hübner continue 
to impute to him this moral notion, and then, with this erroneous 
premiss, proceed to demonstrate that the superior force of a 
sovereign can give rise to no ‘legitimate’ (i. e. morally licit) 
obligation in subjects. 

Hiibner makes the mistake of assuming that Hobbes’s claim 
for the perfect right of an irresistible force may be applied to 
sovereigns of civil states, as well as to god. At a glance, Hiibner 
might appear to be correct: ‘En l’état naturel des hommes une 
puissance assurée et qui ne souffre point de résistance confére le 
droit de régner et de commander a ceux qui ne peuvent pas 
résister, de sorte que la toute puissance posséde essentiellement et 
immédiatement le droit de faire tout ce que bon lui semble’. 

If an irresistible force is truly invincible, then a usurper could 
not, as Hiibner suggests, overthrow that force and establish him- 
self with equal right, for the success of such an act would prove 
that the force was not irresistible. It is illogical therefore to claim 
that an irresistible force can be overthrown, and therefore equally 
illogical to claim the absurdity of political right established by 
usurpation, whereby one moral right superseded could legit- 
imately give rise to another, for right, for Hobbes, is devoid of 
such a moral connotation. 

The only perfect right which can exist for Hobbes, is that of 
god, since his is the only right which is irresistible: ‘To those 
therefore whose power is irresistible, the dominion of all men 
adhereth naturally by their excellence of power, and consequently 
it is from that power that the kingdom over men and the right of 


4 Du C., ch. 1, para. Xv. 
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afflicting men at his pleasure, belongeth naturally to God Al- 
mighty, not as Creator, but as omnipotent’®. 

It follows as a corollary to this irresistible force of god that all 
mortal sovereigns not being omnipotent, their right is not perfect, 
nor is the obligation of their subjects, who are free to resist them 
if they choose, according to the dictates of their own utility or 
their own personal moral code. For the sake of peace, however, 
the unequal balance is the more easily maintained, the nearer the 
sovereign approaches irresistibility. 

Assuming erroneously that Hobbes’s claim for obligation to 
irresistible force is moral obligation, Hübner goes on to demon- 
strate what is in fact the essence of moral obligation. But this is 
not applicable to Hobbes’s doctrine’: ‘L’essence de tout droit exige 
qu’il soit approuvé par la raison. Donc il n’y a que l'approbation 
que la raison donne à celui qui commande qui puisse faire son 
droit. Un tel droit produit en nous ce sentiment que nous appelons 
obligation, lequel nous détermine à obéir de bon gré par les motifs 
qui fléchissent la volonté, en sorte que par un effet de notre propre 
raison, nous trouvons que nous ferions mal de résister, quand 
même nous enaurions le pouvoir, c’est-à-dire, en d’autres termes, 
que nous n’avons pas le droit. Ainsi l’impossibilité où nous 
sommes de résister à quelqu’un ne lui donne aucunement le droit 
de nous commander de sorte que nous soyons tenus de lui obéir 
en vertu d’un principe d’obligation, et de reconnaître sa volonté 
comme la règle de notre conduite. ...La seule supériorité de 
forces, quelque irrésistibles qu’elles soient, ne saura jamais établir 
une souveraineté légitime, ni une dépendance qui y réponde”. 


5 Leviathan, ch. 31, p.234. Several 6 Hübner, pp.189-190. 
writers observe that Hobbes’s prin- 7 Hübner’s views on obligation are 
ciples establish a ‘right’ of rebellion to almost identical with those of Burla- 
the sovereign, e. g. Cumberland, maqui, Principes du droit naturel et 
Traité philosophique des lois naturelles politique (Geneva &c. 1764), i.93-99. 
(Paris [Amsterdam] 1744), p.422; Fil- This is used by Jaucourt in his article 
mer, Observations (London 1642, pp. ‘Obligation’ in the Encyclopédie. Cf. 
248, 274. Cf. Spinoza, A Political Pufendorf, 1. vi.ro. 
treatise, ed. Elwes (London 1909), 
p-301. 
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Where there exists only constraint and forced obedience to 
sovereign authority, Hübner sees a right of resistance to that 
authority as concomitant with the constraint which it establishes. 
That is to say that where there is no approval of the sovereign’s 
commands, there is no obligation to obey him, and where there is 
no such obligation, one has the right if not the power to over- 
throw him. How then, Hiibner asks, can there exist simultaneous- 
ly, for Hobbes, an obligation, supposedly moral, to obey, and a 
right, equally moral, to resist, through the fact that constraint 
cannot entail absolute obedience any more than it is physically 
capable of doing so. Moral obligation and a moral right of resist- 
ance are incompatible within the same sphere’: 

‘Une puissance supérieure qui nous tyrannise a son gré peut 
nous forcer à souffrir ses oppressions et à suivre ses ordres pour 
un temps, afin d’éviter des maux plus fâcheux, mais la raison veut 
toujours que nous nous en défassions ou même que nous la 
détruisions dès qu’il nous sera possible. Ainsi nous conservons 
constamment le droit de lui résister. Or le droit de résister et 
l'obligation d’obéir, ce sont des choses absolument incompatibles 
ensemble relativement au même objet”. 

Hiibner’s conclusion in this passage is in a certain sense correct 
when applied to Hobbes’s thesis, for in fact there is a constant 
right (i. e. freedom) to resist the sovereign, according to certain 
sous-entendu principles of Hobbes’s doctrine. There is also a legal 
and non-moral obligation to obey. The right of resistance is not 
a legal one, however, but purely a freedom”? to act according to 
one’s own volition. A moral obligation to obey and a moral right 
of resistance would be incompatible, but a legal obligation to 
obey, backed by the threat of constraint, and a freedom to resist 
the sovereign or obey him according to the dictates of one’s own 


8 Hübner, p.192. ment incompatible avec le droit de 
9cf. Pufendorf (1. vi.x) on this résister’. 
point, relative to Hobbes: ‘Si dans 10 Zeviathan, ch. 14, p.84: ‘Right 
l’état de nature, on a droit de forcer les  consisteth in liberty to do or to for- 
autres, ceux-ci à leur tour ont droit de bear’. 
se défendre; or l’obligation est absolu- 
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reason, are not. Hübner, like Pufendorf, from whom his discussion 
of obligation would appear to derive, fails to consider the em- 
phasis which Hobbes places on the superiority of the sovereign 
for the right functioning of the state, and the fact that legal obli- 
gation to obey will in many ways be tantamount to traditional 
moral obligation in that many subjects will obey through approval 
ofthelaw. Hobbes is concerned only pragmatically with obedience, 
and provided that it exists, it is irrelevant whether the motive 
from which the subject obeys is fear, approval, hope or any other. 
It is on such motives that obedience and resistance are dependent. 

The subject of the right of irresistible and superior force was 
one which was dealt with in relation to Hobbes usually only by 
his more profound critics, such as Pufendorfit, Barbeyrac!”, and 
Clarke, and also by Richer d’Aubet* and Burlamaquit5 by 
derivation from Pufendorf. Hübner himself appears to have 
drawn most of his material on obligation from Pufendorf, with 
minor rearrangement, as does Burlamaqui. 

Hübner does not fail altogether to remark that Hobbes’s attri- 
bution of perfect right to an irresistible force is made to god alone, 
for in dealing with Hobbes in relation to Cumberland, he makes 
express mention of this point. But clearly earlier in his section on 
Hobbes, he had failed to note that it is only god whom Hobbes 
qualifies as irresistible. The reference to Hobbes arises once more 
in the eternal debate over the essence of obligation to God: ‘En 
bien considérant la chose, cette origine de l’empire revient 
finalement a ’hypothése de Hobbes, et se termine à la puissance 
suprême de Dieu. Il est sans doute incontestable que la Divinité, 
en vertu de sa toute-puissance, a le pouvoir de faire et d’exiger 
des hommes tout ce qu’elle veut; c’est-à-dire qu’elle peut les 


11 Pufendorf, 1. vi.ro. 14 Francois Richer d’Aube, Essai 
12 Cumberland, Traité philosophique sur les principes du droit et de la morale 
des lois naturelles (Paris 1744), ch. 1, (Paris 1743), p.xxi. 
para. XXX, n.4. 16 Burlamaqui, i.126-130. 
13 Samuel Clarke, ii.144-146. Clarke 
cites the same passage from the De cive 
as Hubner, p.187. 
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contraindre à rester sous ses lois. La puissance suprême du Créa- 
teur est irrésistible. La dépendance de la créature à son égard est 
entière’16. 


2. The absolutism of the sovereign 


Hiibner’s cognizance of Hobbes attests little if any original 
reading. All the analysis and paraphrase which he gives could 
have been derived from Pufendorf, but Hiibner falls into illogi- 
calities which Pufendorf would never have admitted. Two 
commonplaces about Hobbes are juxtaposed as if one followed 
naturally from the other, where in fact there is no sequence of 
ideas at all: ‘Il [Hobbes] conclut de là que l’état de l’homme, hors 
de la société, est un état de guerre de tous contre tous et que par 
conséquent les lois civiles sont la base et la régle de tous nos 
devoirs’17. 

The ‘war of all against all’ was generally linked with Hobbes’s 
name, and the belief that the sovereign was the fountainhead of 
all morality was, as we have frequently had occasion to note, 
generally attributed to Hobbes also. Both are found in Pufendorf, 
but it is Hübner alone who goes so far as to suggest that one is the 
result of the other. His claim that the De cive is known to alls 
might best be interpreted as ‘known by reputation’. 

Hiibner observes that according to Hobbes, all morality in 
civil society is dependent on the will of the sovereign, and even 
all religion, which cannot be legitimate unless backed by the 
authority of law1°. The sovereign has the right to do anything to 
his subjects in accordance with the slightest whim, and subjects 
have no right to protest. He is under no obligation to preserve 
their lives or properties??, 


16 Hiibner, pp.353-354. 19 ibid., pp.146-147. 
17 ibid., p.145. 20 ibid., p.150. 
18 ibid., p.143: ‘Le traité de Hobbes 

Du citoyen (De cive) est connu de tout 

le monde’. 
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Hübner makes no distinction between moral and legal rights 
and obligations. Cf. Hobbes: ‘It is true that sovereigns are all 
subject to the laws of nature, because such laws be divine, and 
cannot by any man or commonwealth be abrogated”?1. 

In such passages, Hobbes gives the impression that certain 
precepts of behaviour are so widely received amongst men that 
they are in a certain limited sense universal. But if they were per- 
fectly universal, then imputation of responsibility would depend 
on the action and not on the view which the doer’s conscience 
might have of the action. Hobbes’s outlook is therefore almost a 
determinist one”!, like Spinoza’s®, for it absolves the man whose 
action does harm (damnum) to another where there is full integ- 
rity of conscience on the doer’s part. The responsibility for an 
action causing harm cannot then be imputed to the agent. 

Probably under Pufendorf’s influence, Hiibner raises the ques- 
tion of whether all sovereignty is necessarily absolute. The degree 
of superiority necessary in order to constitute sovereignty is rela- 
tive, as we have stated previously, just as is the question of whether 
sovereignty may exist at all, for if it were to be a completely 
unlimited power, then this power would be irresistible and all 
free will would be precluded. Burlamaqui follows Pufendorf in 
reducing the degree of superiority of a sovereign to such an 
extent that a limited monarch may be called a sovereign: ‘De ce 
qu’un prince ne peut pas tout faire à sa fantaisie, il ne s’ensuit pas 
qu’il ne soit souverain. La pouvoir souverain et le pouvoir absolu 
ne doivent point être confondus, et l’on conçoit bien par tout ce 
que l’on a dit, que l’un peut subsister sans l’autre”?3. 

The fact that Locke may possibly have agreed with Hobbes that 
all sovereignty is absolute, but that a state might function properly 
without a true sovereign, has already been discussed in dealing 
with Montesquieu and Locke**. Hübner shares Burlamaqui’s 


21 Leviathan, ch. 29, p.212. et l’origine du mal (Amsterdam 1747), 
22 Leibniz notes that Epicurus and  ii.307-308. 

Spinoza and perhaps Hobbes are com- 23 Burlamaqui, ii.81. 

plete determinists; Æssais de theodicée 24 see chapters 11. and vint. 


sur la bonté de dieu, la liberté de l’homme 
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view. A sovereign limited does not cease to be sovereign’5. 
Determination of what exactly constitutes the essence of sover- 
eignty is as vague in Pufendorf and Burlamaqui as it is in almost 
all other political philosophers in our period. Of extreme import- 
ance therefore is a passage in an edition of the Bibliothèque univer- 
selle appearing in 1689, which belongs to a review of a critique of 
Hobbes entitled Dissertatio de sanctitate summi imperii civilis. 
The problem involved is really a semantic one®*: ‘C’est une 
erreur de Hobbes, que l’auteur traite de flatteur de cour, que de 
croire que cette limitation du pouvoir du prince soit contraire à 
la nature de l’empire souverain, comme s’il était contradictoire 
d’être souverain dans l’état et être lié par des lois, et en quelque 
manière sujet au peuple. On soutient que Hobbes se trompe 
puisque l’on ne donne pas la qualité de souverain à un empire 
parce qu’il est absolu ou arbitraire, mais parce qu’il est le plus 
haut pouvoir qui soit dans l’état, et qu’il a été conféré et accepté 
sous des lois et sous des conditions qui mettent le prince en droit 
de disposer de ses sujets et de leur bien, comme il le croit néces- 
saire et utile pour leur bonheur”’. 

No definitive argument is offered by the writer to settle the 
claim refuted by so many absolutists, that a limited sovereign 
could legitimately be termed sovereign, but he does take into 
consideration the term souverain itself, leaving no doubt that he 
considers it to convey the notion of superiority, and not of com- 
plete supremacy*®. Hübner, on the other hand, again gives 


25 ‘Tl [Hobbes] prétend que le pou- 
voir souverain et le pouvoir absolu 
sont des termes synonymes, et que 
tout souverain est absolu, par cela seul 
qu’il est souverain’; Hübner, pp.194- 
195. Cf. Hobbes, Du citoyen, ch. 6, 
para. XIII. 

26 by G. V. M. This work is similar 
in many ways to Locke’s Second 
treatise. 

27 Bibliothèque 
p.161. 


(1689), 


universelle 


28 cf, Andrew Michael Ramsay, An 
Essay upon civil government (London 
1722), p.39: ‘By absolute power I mean 
no other than a power of judging in the 
dernier ressort. In every government, 
it is necessary that there should be 
such a supreme power, for since we 
cannot multiply powers to infinity, 
we must absolutely fix upon some 
degree of authority superior to all 
others, the abuse of which ought to be 
reserved to the knowledge and ven- 
geance of God alone’. 
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evidence of a strong lack of logical reasoning, for he concludes that 
if one notes that in practice, sovereignty is limited, then it follows 
that Hobbes’s claim that all sovereignty is absolute is incorrect. 
This fails to consider Hobbes’s proposed location of sovereignty 
and also the fact that the term sovereignty may no longer be appli- 
cable to a limited power®*®. Hübner offers no definition of sover- 
eignty, and fails to take into account stipulations affecting the 
change of sovereignty from the body termed sovereign to the 
body which actually is sovereign. Cf. Hobbes: 

‘Si la puissance de la république était limitée d’ailleurs, il 
faudrait de nécessité que ce fit par une puissance supérieure, 
d’autant que celui qui prescrit des bornes est plus puissant que 
celui auquel elles sont prescrites. Mais je demanderai si cette 
dernière autorité qui fait la loi à l’autre n’en reconnaît point elle- 
même au-dessus de soi, et enfin, je remonterai jusqu’à une puis- 
sance suprême qui ne reçoit point de limites étrangéres’®°. 

Hübner goes on to consider Hobbesian sovereignty as not only 
absolute, but also arbitrary and unlimited and without justice, 
meaning presumably, moral justice. It is such an unlimited 
sovereignty that it is capable of the impossible, for it can hold 
authority over the consciences of subjects’. The implication 
which Hiibner makes is that Hobbes has led himself into illogism 
by implying the impossible. Again, more perspicacious reading 
might have revealed that Hobbes extends, in clearly pragmatic 
terms, the authority of the state to exterior religion only, so that 
the conscience zs free to worship as it pleases, although for the 
sake of peace and individual welfare, subjects would generally 
find it more useful to agree in conscience with the religion which 
the state demands that they outwardly practise: ‘Private [worship] 


29 Hübner, p.196: ‘Elle [la politique] 
appelle souveraineté absolue la sou- 
veraineté dans toute son étendue, telle 
qu’elle résidait originairement dans le 
peuple, et Amitée celle qui est bornée 
ou modifiée par les lois fondamentales 
de létat. Cette observation seule 
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d’Hobbes puisqu'elle fait connaître 
que tout pouvoir souverain n’est point 
absolw’. 

30 Du C., ch.) 6, pata. Xvi. 

31 Hübner, pp.196-197. 
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is in secret free, but in the sight of the multitude, it is never with- 
out some restraint, either from the laws, or from the opinion of 
mensal 

Hübner must therefore be considered as mistaken in implying 
that Hobbes supposes the impossible. He is perhaps led astray by 
Hobbes’s apparent subordination of all morality to civil law. The 
English philosopher, with his deductive method, was hardly 
likely to make the claim that the sovereign could have control 
of the conscience, although in legal terms, there was no reason 
why he should not, for the civil law existed on a prescriptive level, 
and did not dictate what was, but what ought to be. In terms of 
reality, subjects could not become absolute automata as Hübner 
suggests, in imitation of Pufendorf: ‘Les hommes, pour s’étre 
assujettis à la volonté d’un souverain, n’ont pas cessé pour cela 
d’être hommes. Ils n’en sont devenus ni troncs immobiles, ni 
simples machines dont le souverain fût l’unique ressort”#3. 


3. The right to one’s own life 


There are certain themes which are recurrent in the political 
philosophers of the seventeenth and eighteenth centuries, and 
notable amongst them is that of the right of dominion of a con- 
queror in a just war, and that of the rights of the father or mother, 
or both, over the child. These subjects arise in the works of 
Hobbes and Locke, but go back well before them to Grotius and 
his predecessors, as well as to Roman law. 

The right one was considered to have over one’s own life was 
held by several jurisconsults of the natural law ‘school’ as a 
readily adoptable argument for the non-absolutism of sovereign 
power. The sovereignty of the individual was alienated to the 
state in the form of certain rights. Other rights, inalienable, could 
not be ceded by express or tacit consent, and if one could in 


32 Leviathan, ch. 31, pp.236-237. 

33 Hübner, p.199. Cf. Pufendorf, vii. 
vi.13: ‘Mais pour se sonvaincre de la 
faiblesse de ce raisonnement [de 
Hobbes], il suffit de considérer que les 


citoyens, en soumettant leurs volontés 
et leurs forces à la volonté du souverain, 
ne sont pas pour cela devenus des 
troncs immobiles’. 
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terms of universal law have no right to harm oneself or take 
one’s own life, then such a right could not be transferred to the 
sovereign of a state and he could not therefore hold a morally just 
right over the lives of his subjects. By what right then subjects 
could be punished was a problem which such an argument had to 
face, and an argument in the hands of absolutists supposing full 
sovereign authority over both the lives and properties of subjects. 

One of the factors in Hobbes’s doctrine which was to enable 
critics like Cumberland to regard him as a possible fautor of the 
right of resistance was his claim for inalienable rights, which 
automatically lessened the absolutism of the sovereign’s authority. 
The sovereign’s power is limited in accordance with the limitations 
of the individual’s own personal dominion: ‘Car personne ne peut 
donner plus de puissance à un autre qu’il n’en a lui-même”. 

What is of paramount interest with regard to this right or lack 
of right over one’s own life, is above all the wording in which it 
appears in successive treatises, suggesting an imitative progression. 
Locke possibly follows. Hobbes rather than Pufendorf, who dis- 
claims the precept: ‘Un homme qui s’engage a étre mon esclave me 
confére véritablement sur lui l’autorité de maitre, et c’est une 
crasse ignorance que d’objecter là-dessus, comme font quelques- 
uns, cette maxime commune et vraie en un autre sens que “l’on 
ne saurait donner ce que l’on n’a pas” #5. Cf. Locke: ‘Personne ne 
pouvant, par convention et de son consentement, céder et com- 
muniquer à un autre ce qu’il n’a point lui-même, ne peut aussi 
donner à un autre aucun pouvoir sur sa propre vie’. 

In his footnotes to his translation of Pufendorf’s principal 
work, Barbeyrac paraphrases Locke on this theme: ‘Personne ne 
peut vendre sa liberté jusqu’à se soumettre à une puissance arbi- 
traire qui le traite absolument à sa fantaisie, car ce serait vendre 
sa propre vie dont on n’est pas le maître. Voyez Mr. Locke dans 
son second Traité du gouvernement civil, ch. 1v’3?. 


s£ DG. Pch: 1, pata. XVii. para. 11. Cf. ch. 3, para. 11; ch. 10, 
35 Pufendorf, vi. iii.r. para. 11; ch. 13, para. x. 
36 Du gouvernement civil, ch. 3, 37 Pufendorf, vir. viii.6, n.2. 
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Barbeyrac’s attention may have been drawn to this subject by 
his own reading of Locke. Evidence of his having read Locke is 
given by his occasional quotations from and references to the 
English version®* of the Second Treatise. On the other hand, 
Barbeyrac also quotes from the article on Locke’s two treatises 
in the Bibliothèque universelle, in 1690, and this review para- 
phrases Locke’s passage relevant to the right one has over one’s 
own life. This could possibly have supplied Barbeyrac with his 
reference, as he must certainly have read it. Cf. Bibliothèque 
universelle: “L’auteur [Locke] croit que personne ne peut vendre 
sa liberté jusqu’à se soumettre à un esclavage de cette nature, 
parce que c’est vendre sa propre vie dont on n’est pas le maître’4°. 

Noodt, in his Pouvoir des souverains“, develops the same 
theme, but with wording which suggests no likely connection 
with, for example, Hobbes. 

Burlamaqui cites almost verbatim from Barbeyrac:* ‘Personne 
ne peut se dépouiller de sa liberté jusqu’à se soumettre à une 
puissance arbitraire qui le traite absolument à sa fantaisie. Ce 
serait renoncer à sa propre vie, dont il n’est pas le maître’#. 

The influence of Locke or Barbeyrac may also be evident in 
Montesquieu’s Lettres persanes, in a passage already cited in this 
thesis, and dealing with this theme. 

Finally, the subject is taken up by Hübner in his protestation 
against Hobbes, and the concept of a grant by a people to a 
sovereign of absolute authority: “Les souverains n’ont jamais le 
droit de maltraiter leurs sujets. Le peuple n’avait pas lui-méme 
celui de se faire du mal. Comment donc a-t-il pu conférer un tel 
pouvoir à un autre’? 

From this sequence of quotations, it is apparent that the theme 
in question was a favourite one to contractualist thinkers. Locke 


38 e. g. ibid., VI. iii.6, n.1. 

39 (Amsterdam 1690), xix.§ 59-591. 

40 ibid., xix.578. 

4l in Recueil de discours sur diverses 
matières importantes (Amsterdam 


1731), PP-44-45- 


42 Burlamaqui, ii.69; cf. ii.173. 
43 see chapter VIII. 
44 Hiibner, pp.200-201. 
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was only one philosopher to put the concept into words, but he 
appears to have had the fortune of being taken up by others, 
without acknowledgement, except by Barbeyrac, and cited almost 
word for word. The French translation of Locke’s Second treatise 
could have been the common source, as could the paraphrase in 
the Bibliothèque universelle, vol. x1x, but it seems clear from the 
wording that others, especially Burlamaqui, draw directly on 
Barbeyrac’s paraphrase as their source. 


4. Hobbes and morality 


Hübner joins his contemporaries in failing to grasp Hobbes’s 
notion of ethics. Subjects have not the right to judge for them- 
selves of good and bad‘, but this contradicts those passages in 
Hobbes which clearly indicate his belief in a universal law of 
naturet6. These laws are ‘des règles obligatoires tirées de l’essence 
même de l’homme, qui prononcent en dernier ressort sur la bonté 
et la mechanceté essentielle de ses actions’4’. 

This résumé of Hobbes purporting to give what Hobbes be- 
lieved to be the essence of natural law, is in fact nothing more than 
Hübner’s own view of natural law, imputed to Hobbes, perhaps 
for the purpose of enhancing the contrast between the laws of 
nature in Hobbes’s natural society and natural law as it exists in 
civil society, supposedly variable and dependent on the sovereigns 
will, as if natural law could first be immutable and then fluctuate 
arbitrarily. Hiibner goes on to claim that it is these same natural 
laws which depend in civil society, on the decision of a human 
legislatort$. The error of this contrast lies not so much in the 
apparent assimilation of civil and moral law, for as we have already 
observed, Hobbes frequently gives this impression, but in the 
belief that those natural laws which Hobbes lists in his political 
treatises are the universal moral prescriptions commonly accepted 


45 ibid., p.202. Hübner goes on to 46 ibid., p.204. 
cite the De cive, ch. 12, para. 1: ‘Les 47 ibid., p.204-205. 
lois civiles sont la règle du bien et du 48 ibid., p.205. 
mal’. 
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by Pufendorf, and by Hübner, who is clearly one of his disciples. 
Before the inception of civil society, natural /aws are not really 
laws at all, as far as Hobbes is concerned: ‘For the laws of nature 
........are not properly laws, but qualities that dispose men to 
peace and obedience. When a commonwealth is once settled, 
then are they actually laws, and not before, as being then the 
commands of the commonwealth’. 

Those natural laws which Hobbes draws up are not universal 
and absolute in that they are only generally but not infallibly 
a guideline for individual utility. Action directly contrary to one 
of these precepts may for a given person at a given moment in the 
state of nature, be no breach of natural ‘law’ unless the person in 
question considers that he ought, in terms of his own conception 
of right and wrong, to have acted in a different manner”. The 
moral ‘laws’ of the Leviathan might be called quasi-universal in 
that a majority of persons, independently of civil authority, would 
find them to harmonize in most points with their own conceptions 
of right and wrong, good and bad. 

Samuel Clarke had argued®™ that the social contract could have 
no foundation for endurance in Hobbes’s system, unless the 
moral law that promises and faith should be kept were universal. 
Hiibner adopts the same argument as Clarke, failing to realize 
that the essence of obedience in Hobbes is not the keeping of faith, 
but the superiority of the public sword, which in a sense makes the 
contract superfluous once the unequal superior of the state has 
been instituted: ‘Il [Hobbes] avoue que les sociétés civiles se sont 
formées par des conventions. Toute convention suppose sans 
contredit dans les parties contractantes une obligation d’observer 
religieusement les articles dont on est convenu, c’est-à-dire, elle 
suppose la bonne foi des deux côtes. Comment est-ce donc que les 
sociétés ont pu se former et se maintenir, si l’on ne croyait pas 


49 see Leviathan, ch. 26, p.174. doctrine is in fact universal and not 
50 H. Warrender, in his The Political subjective. 
philosophy of Hobbes (Oxford 1957), 51 see chapter x1. for a discussion of 
reasons that natural law in Hobbes’s this point. 
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auparavant qu’il fût juste de tenir sa parole et injuste de violer la 
foi donnée’5? ? 

Two reasons make Hiibner’s argument untenable. In addition 
to the fact that the contract is redundant once it is made®*, even if 
it were to continue in existence through the natural law that faith 
should be kept, every subject would be free to break faith as soon 
as it was more expedient for him to do so than to continue to 
obey and keep the contract. 

Continuing to assume that by justice, Hobbes can only mean 
moral justice, Hübner asks how justice can exist, according to 
Hobbes, before the creation of civil society, and yet justice in 
civil society be the creation of the sovereign and therefore entirely 
arbitrary; that is, it would be an absurdity for the sovereign to 
create something which existed before he existed himself. Justice 
and injustice, good and bad, Hiibner notes, exist independently of 
the will of any human superior®*. 


5. General 


A brief list is supplied55 by Hübner of those who have refuted 
Hobbes. They are: Sharrock, Cocquius, Cumberland, John 
Templar, Edward Hyde. Hiibner refers to Pufendorf explicitly at 
one point to sustain his argument, namely on the question of 
arbitrary justice’*. Also referred to at the end of the article is 
Velthuysen’s work on Hobbes, both in its original and in its 
revised formë”. As both versions of this work, the Epistolica 
dissertatio de principis justi et decori, which assimilated some of 
Hobbes’s doctrine while refuting him simultaneously, are men- 
tioned by Hiibner, it seems likely that his source for this informa- 

52 Hübner, pp.205-206. But cf. natural law that faith should be kept is 


Hobbes: ‘Vu donc que l’obligation à not universally binding; Du citoyen, 
observer ces lois est plus ancienne que ch. 14, para. x. 


leur promulgation, comme étant com- 53 see chapter I. 

prise dans la constitution de l’état, en 54 Hübner, pp.208-214. 
vertu de la particuliére loi de nature qui 55 ibid., p.221. 

défend de fausser sa foi, il est vrai que 56 ibid., p.220. 

la loi de nature commande l’observation 57 ibid., p.222. 


de toutes les lois civiles’. Again, the 
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tion is Barbeyrac’s Préface®* to Pufendorf’s Droit de la nature et 
des gens, since this signals both editions of Vethuysen, and the 
page in question in the Préface was cited more than once by 
others with reference to Hobbes. 

In his section on Cumberland, Hübner mentions that he refutes 
Hobbes®®. 

There appears to be little if anything in Hübner that is original, 
and the obviousness of certain of his errors makes it appear un- 
likely that he read Hobbes at all, or if he did so, then only ex- 
tremely cursorily. His sources of information, rather than Hobbes 
himself, would seem to be Pufendorf, Barbeyrac and Burlamaqui. 


58 (Amsterdam 1712), p.cxvVii. 59 Hubner, p.306. 
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General references and allusions to Hobbes 
in the period 1735-1767 


z. Legendre de Saint-Aubin 


Hobbes’s belief that in every state there exists an ultimate 
authority, and that every state must have such a centre of power, 
is approved by Legendre in his Traité de l'opinion! : 

‘Hobbes remarque fort judicieusement qu’il ne peut y avoir de 
gouvernement solide sans un centre d’autorité au dela duquel on 
ne puisse recourir a une autre puissance”. 

Mention is made of the ‘war of all against all’ and the need to 
which this gives rise, for the formation of civil society’. Legendre 
remarks also that Hobbes’s theory of social contract has generally 
been rejected by the jurisconsultst. The fact that Legendre gives 
four textual references to Hobbes on this latter point, and two on 
the first mentioned above, suggests perhaps that he was familiar 
with Hobbes in the original text. 


2. Essai touchant les lois naturelles et la distinction 
du juste et de l'injuste 


Following dr Robert Shackleton’s evidence’ as to the dating of 
this anonymous essay, once attributed to Montesquieuf, we may 
assume that it was written after, but probably not long after 


1 Traité de l’opinion, tv, section ‘Des 
différentes sortes de gouvernements’ 
(edition of 1758), p.267. 

2 references given are ‘de imper., 
c. 6 et Leviath., c. 29’. 

3 Legendre, iv.250. Reference given 
‘de imper., c. 10’. 

4 ibid., iv.269. References given ‘de 
imper., c. §, 6 et 7; Leviath., c. 7’. 


5 Shackleton, ‘L’Essai touchant les 
lois naturelles, est-il de Montesque’? 
Mélanges offerts a Jean Brethe de la 
Gressaye (Bordeaux 1967). 

6 see Œuvres complètes de Montes- 


quieu (1955), iii.175-178. 
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1748. It is entirely lacking in originality, is diffuse, and follows 
the common trend of attributing to Hobbes the notion that justice 
may exist arbitrarily. Hobbes is not mentioned, but we may 
assume that the allusion is to his doctrine or that of Spinoza: ‘Dés 
lors, il[Dieu] condamne l’ivognerie, la débauche, la fornication, 
la calomnie, l’injustice, le vol, "homicide, comme des actions qui 
nuisent a la société; ce qu’on appelle communément juste et 
injuste, vertu et vice, ne sont plus des choses qui dépendent du 
caprice des législateurs”. 


3. Félice 

The introduction to the 1766 edition of Burlamaqui’s Principes 
du droit de la nature et des gens®, is in the form of a letter by Félice 
to Formey, and is entitled /ntroduction historique et critique au 
droit naturel. It contains a synopsis of Hobbes’s theories, together 
with some critical comment. 

This edition of Burlamaqui is accompanied by commentaries 
by de Félice interspersed throughout the work. Hobbes’s De cive 
is listed? with other works which the editor has utilized for this 
purpose, as is Locke’s Du gouvernment civil. 

The synopsis runs as follows: In the state of nature, pacts can- 
not be binding without a third party to enforce them, therefore 
they can only be valid in civil society, where such a third party 
exists!°. Injustice, for Hobbes, requires the pre-existence of pacts”. 
In the state of nature, justice and injustice are not judged accord- 
ing to the action itself, but according to the intention of the 
agent’s conscience. All action intended to procure peace and self- 
preservation is just!?. The laws of nature are not truly laws, but 
merely prescriptions conforming with the primary natural law of 
self-preservation!#. Félice goes on to mention the ‘right of force’: 
‘Avec le moindre degré d’attention, on s’aperçoit que le droit du 


7 ibid., iii.197-198. 10 ibid., p.cxxiv. 

8 Burlamqui Principes de droit de la 11 ibid., p.cxxvi. 
nature et des gens (Yverdon 1766). 12 ibid., p.cxxxi-cxxxii. 

? ibid., p.xviii. 13 ibid., p.cxxxiii. 
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plus fort et la nécessité ou le plus faible est de céder, sont en 
quelque sorte, suivant lui, les seuls principes du devoir et de 
l'obligation. L’honnête n’y entre pour rien”. 

The paraphrase is accurate, but unfortunately Félice does 
not go on to consider the point in question in the light of Hobbes’s 
own connotations for duty and obligation. The commentator notes, 
at least, that morality, in its traditional sense (l’honnête) is irrel- 
evant to these terms in Hobbes’s system. 

One further point by Félice does appear rather dubious, for 
he attributes to Hobbes a subjection by him of temporal to spiri- 
tual authority, when in fact Hobbes’s avowed amalgamation of 
Church and state supremacy was intended rather to have the 
very opposite effect: ‘Il paraît d’ailleurs qu’il [Hobbes] voulait 
favoriser le despotisme civil et ecclésiastique, de maniére que tous, 
le seul prince excepté, fussent esclaves du gouvernement civil et 
que le prince et les sujets fussent esclaves de l’Eglise’!®. 

If this had been the case, Hobbes’s doctrine would have been 
unlikely to meet with the strong hostility which it encountered 
from all branches of the church, including the Roman Catholic. 

Félice goes on to censure Spinoza!5, who had followed the 
ideas of Hobbes. A brief synopsis is given of Cumberland’s refu- 
tation of Hobbes!’, and likewise of Pufendorf’s doctrine, with 
mention that he refutes Spinoza and Hobbes!*. The tone of 
Félice’s comment on Hobbes is constantly one of criticism, 
although his delineation of certain points is perfectly accurate. 

One point only appears particularly worthy of attention in 
Félice’s account of Hobbes’s doctrine. Pacts cannot be binding 
outside civil society because there is nobody capable of enforcing 
them. This is Hobbes’s claim and as we have remarked elsewhere, 
it is not the natural law that faith should be kept which makes the 
social contract binding. But the prescription that promises should 


14 ibid., p.cxxxvii. 17 ibid., pp. cxxxviii-cxLi. 
15 ibid., p.cxxxvii. 18 ibid., pp.cLi-cLxiv. 
16 ibid., p.cxxxvii. 
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be kept and conventions adhered to is one of the natural laws that 
Hobbes enunciates: 

‘La deuxième loi de nature, qui dérive de cette fondamentale 
que nous avons tantôt posée en l’article 1 du chapitre 11 est qu’il 
faut garder les conventions qu’on a faites et tenir sa parole’!®. 

Injustice, although Hobbes does occasionally use the term in 
such a context, is no more breach of this law in the state of nature 
than it is of any of the other so-called laws which Hobbes lists. 
In other words, conventions may be made in the state of nature, 
` but without either a superior to force keeping of faith, or a univer- 
sal natural law to ensure that pacts be kept, there can be nothing 
more than a state in which a reciprocity of promises may or may 
not result in the keeping of faith on a completely descriptive level, 
depending perhaps on the strength of the two contracting parties, 
the moral code of each and whether or not they have established a 
third party as judge of their case, although this party cannot be 
equated with the third party which is the state enforcing under 
civil law the keeping of contract’. ‘D’où s'ensuit cette seizième 
maxime: que personne ne doit étre juge ou arbitre de sa propre 
cause”?°, 

But this law of nature is again no more than a utilitarian pre- 
scription and is not sufficient to make breach of contract in natural 
society equatable with injustice. 

Later, in his encyclopaedia Code de l'humanité, Félice was to 
insert an article “Hobbes” written ostensibly by a monsieur 
Bertrand”, and taken word for word from Réals La Science du 
gouvernement. 

In the eight volumes which comprise the Principes du droit de la 
nature et des gens, more than half the content is made up of 
Burlamaqui’s works, the rest being commentaries by Félice. In 
these volumes Félice cites or refers to Hobbes more than a dozen 
times, although most of these passages are not relevant to the 


19 Du citoyen, ch. 3, para. I. 21 Code de l'humanité (Yverdon 
20 jbid., ch. 3, para. xxI. 1778), pp-404 ff. 
22 ibid., p.408. 
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subject of sovereignty**. All references are to the Du citoyen, and 
to judge by the obscurity of some of the points drawn upon by 
Félice, and some of these are in support of his arguments, it 
appears more than probable that he was familiar with the Du 
citoyen in the text itself. 

The subject of god’s irresistible power is raised?! with reference 
to atheism, but Félice fails to distinguish between resistance and 
non-obedience, and in fact Hobbes himself had assimilated the 
two, in dealing with alienation of right to the sovereign. The 
civil law of Leviathan can be broken®®, although only with in- 
justice. 


4. Morelly 


Hobbes is mentioned, together with Locke, in Morelly’s Code 
de la nature, ou le véritable esprit de ses lois’$, first published in 


1755- 


5. Formey 


Hobbes was to become the prime motivator in the establish- 
ment of the utilitarian ‘school’ of political and moral philosophy 
at the end of the eighteenth century, but in his own time and in 
the century following, the notion of utility was as rarely under- 
stood by his commentators as the terms utility, utilité, utile were 
used. For this reason, any mention of these terms in our period 
or in Hobbes’s own time are particularly noteworthy. Barbeyrac’s 
translation of Cumberland is relevant here?’: ‘Il [Hobbes] venait 
de conclure dans Particle qui précède immédiatement, que la 
mesure du droit dans l’état de nature est l’utilité”?8. 


23 for example, a quotation from infirmité humaine’; Du C., ch. 14, 


Hobbes on atheism, iii.6. Reference De 
cive, ch. 14, para. XIX, and ch. 15, 
para. II. 

24 Félice, pp.7-8. 

25 Tl n’y a rien de plus certain que 
l'on peut transgresser les lois par 


C1/14 


para. XVIII. 

26 (Paris 1950), p.158. 

27 Cumberland, Traité philosophique 
des lois naturelles (Paris 1744), p.101. 

28 cf. Du C., ch. 1, para x: ‘En l’état 
de nature, l’utilité est la règle du droit’. 
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A few years later, in his preface to his abridged translation of 
Wolft’s Jus naturae et gentium, Formey makes a similar statement 
on utility: ‘L’amour-propre, toujours prêt a engloutir et à dévorer, 
met tout en ceuvre pour réduire les devoirs envers le prochain aux 
seules actions dont nous retirons cet utile que Hobbes a posé pour 
principe’”??. 

It is perhaps unfortunate that Formey did not develop on such 
a statement and clearly distinguish the utility principle from the 
traditional right and wrong principle of morality, thereby making 
some headway against the continual miscomprehension of 
Hobbes. But it would appear that what was confusing at this 
juncture was not utility itself, but the fact that Formey, like 
others, regarded what was useful as right in Hobbes’s eyes and 
what was non-useful as wrong, thereby establishing objective 
criteria for right and wrong, instead of a subjective viewpoint 
whereby right and wrong depended on whether the agent con- 
sidered his actions useful or not, that is, useful to his self-preser- 
vation. And this viewpoint had again to be regarded in the light 
of the agent’s code of morality, which might not necessarily be a 
utilitarian one. If it were not, then only the agent’s own moral 
code might be applied subjectively. To illustrate this, let us 
assume that a man finds it useful to murder his father. The objec- 
tive witness finds that the agent has acted rightly, because he has 
done what he, the witness, considers to be useful to the agent. 
Now if the agent himself bases all morality on the utility principle, 
he also may have considered himself to have acted rightly, and 
so his subjective view may be assimilated with the objective view 
of the observer. But if the agent’s own moral code dictates that 
although useful, it is wrong to kill his father, then his action may 
be regarded by him as wrong and by the objective observer as 
right. This means that the same action may be right in terms of one 
moral code and wrong in terms of another, and yet both agent and 


29 Wolff, Principes du droit de la 
nature et des gens (Amsterdam 1758), 
pp.xi-xii. 
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observer agree that the murder is useful. Hence Hobbes’s failure 
to make any exvlicit claim for what is right and wrong in the state 
of nature, and outside the sphere of pure legality. À moral code 
may only be relatively universal according to the co-incidence of 
individual subjective moral codes. This perhaps offers some ex- 
planation for the occasional apparent claim by Hobbes that there 
is a universal law of nature*°. 

In his Histoire abrégée de la philosophie, Formey presents a 
brief résumé of the Hobbesian doctrine, but it is not remarkable 
for any new insight: ‘L'état naturel de l’homme est un état de 
guerre qui ne peut cesser que par la puissance coercitive. Il n’y 
a aucune propriété légitime, ni rien de juste ou d’injuste naturelle- 
ment. Le droit naturel n’est autre chose que la liberté d’user de sa 
puissance à son gré pour la conservation de sa nature. La liberté 
consiste dans l’absence des obstacles externes. Tous ont naturelle- 
ment droit sur tout, mais les vrais intérêts de l’homme doivent 
le porter à rechercher la paix et à établir des droits dont l’observa- 
tion tend à la sûreté et à la tranquillité publique’. 

At least it would appear that Formey has written his own 
synopsis here, rather than borrowed one ready-made from a pre- 
vious work. Of some note perhaps is the fact that Formey makes 
mention of the point, frequently missed by his contemporaries, 
that self-interest is more often conducive to peace than war, 
according to Hobbes. 


6. Bonnaire 
Hobbes is not mentioned by name in Bonnaire’s comment on 


the supposed Hobbesian view of justice and injustice, but there 
can be little doubt that it is Hobbes or Spinoza to whom allusion 


30cf. Hanna Pitkin, in American 
political science review (December 
1964), viii.907, n.35, on Hobbes’s law 
of nature doctrine: ‘It may be that 
Hobbes intended his inconsistencies, 


or its may be that he was not aware of 
them as such; I incline to the latter 
view’. 

31 Formey, Histoire abrégée de la 
philosophie (Amsterdam 1760), p.270. 


211 


STUDIES ON VOLTAIRE 


is made, especially as elsewhere, Hobbes is referred to as the 
supporter of the belief that the state of nature is a war of all against 
all?. There is nothing novel about Bonnaire’s comment: ‘La 
distinction du juste et de l’injuste ne dépend ni du caprice des 
peuples ni de la volonté des puissances. Aucune autorité ne peut 
faire que l’amer produise la sensation du doux, et que le noir soit 
blanc’, 


7. Savérien 


Savérien’s Histoire des philosophes modernes contains a fairly un- 
searching section on Hobbes*. The sources from which the writer 
draws are listed as%5 (a) Vita Hobbesii; (b) Sorbiére’s Relation 
d’Angleterre; (c) Bayle’s Dictionnaire; (d) memoirs of the Caven- 
dish family; (e) Dictionnaire de Chauffepié; (f) Brucker; (g) 
Hobbes’s works. 

The writer appears to neglect the details of Hobbes’s form of 
contract, as well as the principles on which the sovereign’s ab- 
solutism is established, but does affirm what is perhaps an import- 
ant point in dealing with eighteenth century French comment on 
Hobbes. The English philosopher’s reputation abroad is founded 
chiefly on his supposed atheism, a view well born out by various 
attacks on his religious views in the Encyclopédie’. ‘Mais l’accusa- 
tion la plus grave et sans doute la plus importante qu’on a formée 
contre lui [Hobbes] est qu’il était athée’*®. 

Again on religion, and this time deriving the comment almost 
word for word from Bayle, Savérien remarks that the Hobbesian 
concept of the state involves the subordination of church to 
sovereign, as religious discord is the most frequent cause of civil 
strife®7: “On y [dans le De cive] trouve au contraire que l’autorité 
royale ne doit pas avoir de bornes et qu’en particulier l’extérieur 


32 Ta Règle des devoirs que la nature 34 (Paris 1760), i.39-75. 
inspire a tous les hommes, (Paris 1758), 35 ibid., ii.39. 
iii.go. 36 ibid., 1.56. 

33 ibid., p.541. 37 ibid., i.44. 
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de la religion, comme la cause la plus féconde des guerres civiles’, 
doit dépendre de cette autorité”. 

It would be wrong to criticize completely Savérien’s use of 
‘autorité royale’ here, for Hobbes clearly prefers the monarchical 
form of government to any other, but it must be noted that a few 
commentators, amongst them Rosseau at one point, regard 
Hobbes’s doctrine as if, like the patriarchal theories of Filmer, it 
considered all forms of government but the monarchical as being 
either morally illicit or impracticable. 

Following a reference to the Biblical origin of the term 
Leviathan, the already often cited synopsis of the Leviathan 
deriving from Bayle’s Dictionnaire is presented once again*®, this 
time segmented into four principal points. 

The fact that Savérien cites so many secondary sources as the 
origin of his section on Hobbes, together with his presentation of 
a passage tendering a highly erroneous view of the state of nature 
in Hobbes’s works, suggests that he had little if any familiarity 
with the original writings of Hobbes. The writer goes as far as to 
suggest that natural law determines what is good and bad accord- 
ing to the arbitrary decree of a number of men gathered together 
in the state of nature, and that this decree involves a decision that 
all that is useful to self-preservation is good. It almost seems to 
be implied by Savérien that this assembly is the same as that re- 
sponsible for the first step in forming civil society: ‘Les hommes 
assemblés ont dit: “Tout ce qui n’est pas contraire a la droite 
raison est bon, c’est-à-dire tout ce qui est nécessaire à la conser- 
vation de chaque individu est bien, et tout ce qui tend a sa destruc- 
tion est mal: premier fondement de la loi naturelle’. 


39 cf. Leviathan, ch. 31, p.240: 


38 cf. Bayle, Dictionnaire, historique 
‘Those attributes which the sovereign 


et critique (5th edition, Amstedam 


1740), ii.775, n. E: ‘Il [Hobbes] en- 
seigna que l’autorité des rois ne devait 
point avoir de bornes, et qu’en particu- 
lier l’extérieur de la religion, comme la 
cause la plus féconde des guerres 
civiles, devait dépendre de leur 
volonté’. 


ordaineth in the worshop of God, for 
signs of honour, ought to be taken and 
used for such by private men in their 
public worship’. 

40 Savérien, p.49. 

41 ibid., p.59. 
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At least the account of Hobbes’s system is accurate in its 
delineation of the meaning Hobbes gives to injustice and injury: 
‘La violation de cette loi [qui oblige à garder la foi] est ce qu’on 
appelle injure ou injustice, comme on nomme justice ce qui est 
conforme à la loi’. 

Injustice, according to Hobbes, may be considered as (a) 
retraction of a right previously ceded, (b) breach of promise, (c) 
breach of contract, (d) breach of civil law. Breach of faith and 
breach of the law, as Savérien notes, may both therefore be called 
injustice in that he who breaks the positive law, at the same time 
violates his original promise of obedience made through the social 
contract, and so infringement of positive law is tantamount to 
breach of contract. Hence ‘Il est convenable que la personne 
civile assigne ce qui appartient a chacun, définisse ce que c’est que 
juste, injuste’4’. 

Towards the end of the section on Hobbes, a résumé is given 
of those doctrines listed by Hobbes which may be considered as 
encouraging civil sedition, amongst them that which claims for 
the subject the right to distinguish for himself between what is 
just and unjust. No comment is appended to these. 


8. Voltaire 
Le Philosophe ignorant, written in 1766, contains a section en- 


titled De Hobbes. It takes the form of an address to Hobbes. 
Voltaire draws on a practical example in his attempt to show that 
morality must be universal, and justice and injustice must exist 
in the state of nature: “Toi qui fus le précurseur de Locke en 
plusieurs choses, mais qui le fus aussi de Spinosa, c’est en vain 
que tu étonnes tes lecteurs en réussissant presque a leur prouver 
qu’il n’y a aucunes lois dans le monde que des lois de convention, 
qu’il n’y a de juste et d’injuste que ce qu’on est convenu d’appeler 
tel dans un pays. Si tu t’étais trouvé seul avec Cromwell dans une 
île déserte, et que Cromwell eût voulu te tuer pour avoir pris le 


42 ibid., p.60. 44 ibid., pp.70-71. 
43 ibid., pp.65/66. 
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parti de ton roi dans l’île d'Angleterre, cet attentat ne t’aurait-il pas 
paru aussi injuste dans ta nouvelle île qu’il te l'aurait paru dans ta 
patrie’? 

Apart from Voltaire’s incorrect view of Hobbesian justice, it 
cannot be said that Hobbes wrote in favour exclusively of the 
Stuarts against the parliamentary party, for he was careful to 
adapt his system, as was Filmer, so that it could be reconciled 
with the politics of either side, thereby establishing the absolute 
sovereignty of whatever party happened to be in power at a given 
moment. This fact is well attested by Burnet: He [Hobbes] wrote 
his book at first in favour of absolute monarchy, but turned it 
afterwards to gratify the republican party”5. 

Had Hobbes found himself attacked by Cromwell on a desert 
island, he would no doubt have acknowledged that it was natural 
and useful to Cromwell to attack him, just as it was natural and 
useful that he should defend himself against his assailant. But 
unless he, Hobbes, chose to consider Cromwell’s action as unjust 
and call it such, it would not be unjust on any level. Nor could he 
consider it as a breach of natural law unless the action was what he 
considered to be contrary to a code of morality which he himself 
locked on as personally valid. Voltaire, like other Hobbes com- 
mentators of his time, fails to note that according to Hobbes’s 
doctrine of natural law in the state of nature, no action can be un- 
just, but there can be such things as harm and damage, and even 
breach of natural law, according to what that natural law is 
subjectively considered to be, and whether or not breach of it is 
viewed in subjective terms. 

Likewise with the term droit, Voltaire makes a misinterpret- 
ation of meaning, supplying his own connotation for Hobbes’s, 
and then going on to find Hobbes wrong: “Tu dis que, dans la 
loi de nature, ‘tous ayant droit 4 tout, chacun a droit sur la vie de 
son semblable’. Ne confonds-tu pas la puissance avec le droit? 
Penses-tu qu’en effet le pouvoir donne le droit et qu’un fils 


45 Gilbert Burnet, History of his 
own time (London 1838), p.128. 
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robuste n’ait rien à se reprocher pour avoir assassiné son père 
languissant et décrépit’? 

Right, for Hobbes, does not have the traditional moral conno- 
tations with which Voltaire invests it. Hobbes is not concerned 
with whether the agent may or may not believe in a universal 
code of morality in, for example, murdering his father. He is 
concerned firstly with whether the action is useful to the agent and 
secondly with the fact that he has physical freedom to act. If the 
action is useful to the agent and he recognizes it to be right, then 
it cannot be said that the agent has violated the moral prescriptions 
which Hobbes has arbitrarily called ‘natural laws’, although they 
merely serve to show what pattern of action will in a majority of 
cases be useful to self-preservation and therefore cannot be 
equated with the Sollen qualities of positive law or any universal 
natural law. Right, in Hobbesian terminology, does not mean 
moral right as opposed to moral obligation. It is synonymous with 
freedom. Traditional uses of right denote freedom within the 
bounds of universal morality. In Hobbesian terms, it denoted 
freedom without these bounds: ‘Right consisteth in liberty to do, 
or to forbear’4s. 


46 Leviathan, ch. 14, p.84. 
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General references and allusions to Locke 
in the period 1735-1767 


z. Linguet. 


Linguet, in his Théorie des lois civiles!, undertakes to refute 
certain of Locke’s theories regarding parental authority, without 
ever having read Locke in the original himself. He states frankly 
that his refutation is based solely on knowledge of Locke derived 
from Barbeyrac’s synopsis of one of Locke’s chapters of the 
Second treatise, appearing in the footnotes of Pufendorf’s Droit de 
la nature et des gens*. 

The views which Linguet assumes to be attributable to Locke 
are not always entirely correct. For example, he cites? from 
Barbeyrac’s abrégé that passage in which Locke suggests that the 
mother should share with the father equal jurisdiction over the 
child, and proceeds to criticize Locke’s argument by suggesting 
that equal parental authority is no more viable than would be 
the existence of two sovereigns in the state. Linguet’s claim is 
untenable, however, when it is considered that Locke did not 
equate parental and sovereign authority, and did not, as Linguet 
tacitly assumes, establish the absolute authority of both parents. 
In other words, both parents could have equal authority without 
this implying the notion that sovereignty in two separate bodies 
in civil society would be feasible. To strengthen his argument, 
Linguet cites Hobbes: 


1Linguet, Théorie des lois civiles chapter six of the Second treatise, i. e. 
(London 1767), p.83. ‘Of paternal power’. 

2 Pufendorf, vi. ii.ro, n.2. The 3 Linguet, p.84. 
abrégé which Barbeyrac gives is of 


217 


STUDIES ON VOLTAIRE 


‘Le domaine suprême, comme dit très bien Hobbes (De cive, 
cap. 9) est indivisible. Il est ridicule de supposer à la fois deux 
maîtres égaux. Par cela seul qu’ils seraient égaux, ils ne seraient plus 
maîtres, du moins à l’égard du même objet. Ces deux termes com- 
portent une contradiction et de même qu’une possession indivise 
exclut la propriété, de même aussi la parité de la jouissance en est 
la destruction’. 

Linguet’s proposition would only be tenable if parental 
authority were subject to no other authority, but, to use one of 
Locke’s own arguments, if the parents themselves are subject to 
the authority of the state, their own jurisdiction cannot be 
supreme en dernier ressort over the child, and therefore again can- 
not be compared with sovereign authority. Furthermore, the 
authority of parents would not be tantamount to division of 
authority if parents were regarded as one and not two separate 
moral bodies. In this way, their supremacy would exist through 
the conjunction of their power, in much the same way that the 
sovereignty of an aristocracy would entail the supremacy of the 
collectivity of the senate’s members. 

Linguet demonstrates that he is perhaps even more of a liberal 
thinker than Locke himself. Following Barbeyrac again, he 
attacks Locke’s doctrine of slavery, which does in fact appear 
anomalous in the Second treatise, and in contradiction with the 
more liberal theories of the rest of the work. Linguet: ‘Le captif 
a cet examen et ce choix, dit Locke, suivant l’extrait dont j’ai 
déjà parlé. “S'il trouve l’esclavage plus insupportable que la vie 
n’est douce, il est en son pouvoir de s'attirer la mort en déso- 
béissant à son maître”, et s’il obéit, c’est une marque qu’il préfère 
la servitude à la mort, d’où naît la convention et le droit d’en 
répéter l’accomplissement sans scruple. Si c’est bien là le raisonne- 
ment de Locke, j'en suis fâché, mais il ne vaut pas mieux que 
celui de ses prédécesseurs’5. 


4 ibid., p.85. 5 ibid., pp.334-335. 
218 


THE INFLUENCE OF HOBBES AND LOCKE 


Linguet attributes to Locke, therefore, Pufendorf’s and 
Grotius’s view that conquest results in a tacit pact between victors 
and vanquished whereby resistance by the conquered becomes 
morally illicit, their lives having been spared by the conqueror. 
Montesquieu likewise rejects® the traditional doctrine of the right 
of war. The interpretation of Locke which Linguet derives from 
Barbeyrac is little removed from the truth of the original, but 
Locke would have denied the existence of a tacit convention be- 
tween conqueror and conquered in favour of a de facto relation- 
ship of right and obligation based on the justice itself of the war 
and those engaged in it’. 

There follows a discussion by Linguet of the view held by 
Grotius and ostensibly by Hobbes that slaves acquired by war are 
morally obliged not to escape by the very fact that they are 
allowed freedom from chains’. This shows in Hobbes’s system 
yet another example of the apparent universality of natural law. 
Slaves are ‘obliged’ not to escape through the natural law that 
promises should be kept, and a contract is assumed to exist tacitly 
between master and slave. 

Linguet’s view of Locke, although distorted by being derived 
from Barbeyrac, is of interest in showing perhaps that copies of 
Du gouvernement civil were difficult to obtain in France in the 
1760s. 


2. Holbach 


Holbach’s Système social’, gives three quotations from Locke: 
‘ “Le pouvoir illimité, dit Locke, n’est suivant la raison que le 
pouvoir de procurer le bien public sans règlement et sans lois” ’. 
‘ “La conquête, dit Locke, est aussi peu l’origine et le fondement 
des états que la démolition d’une maison est la vraie cause de la 


construction d’une autre” ”. ‘““Tout citoyen, dit Locke, qui 


DEN D Ling IY: 2 plement qu’il lui a donné la vie, mais 
7 see Du G. C., ch. 6, para. Ix. de ce qu’il ne le tient point lié, ni en 
8cf. D. C. P., ch. 8, para. 11; prison’. 

‘L'obligation d’un esclave envers son 9 (London 1773), ii.17, 19, 45. 


maître ne vient donc pas de cela sim- 
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renverse un gouvernement équitable, se rend coupable du sang et 
des maux de ses citoyens” ’. 

The citations which Holbach gives are not especially important 
in themselves. What is perhaps more significant is the way in 
which Locke is mentioned, without reference, in such a way that 
one has the impression that Holbach is relying for evidence on 
a writer of great repute whose views could scarcely be questioned. 
This is the impression given, but it is possible and perhaps even 
likely that Locke’s established reputation which Holbach would 
appear to allude to was that of the name Locke based on the wide- 
spread popularity of the Essai philosophique concernant l'entende- 
ment humain, and not on any reputation as the author of the 
Gouvernement civil. 

Holbach also gives one citation from Locke in his Morale 
universelle: ‘ “Les lois, dit Locke, sont faites pour les hommes, et 
non les hommes pour les lois” 719, 


3. Félice 

Volume vit of the Code de l'humanité", edited and partly 
written by Felice, contains an article entitled ‘Locke’. It gives a 
vague comment on the Second treatise: “L’auteur n’y mit pas son 
nom, parce qu’il y combat de toutes ses forces, et le pouvoir 
absolu, que les Anglais confondent depuis quelque temps avec 
le pouvoir arbitraire, et les opinions qu’on soutenait communé- 
ment en Angleterre avant la révolution qui fit descendre du trône 
Jacques 11 et y plaça Guillaume 111 au commencement de 1689’. 

Part at least of this comment would appear to be drawn from 
the life of Locke appearing in the Bibliothèque choisie? 1705: 
‘M. Locke n’y avait pas mis son nom parce que les principes qu’il 
y établit sont contraires à ceux que l’on soutenait communément 
en Angleterre avant la Révolution et qui allaient à établir le 
pouvoir arbitraire sans avoir égard à aucunes lois’. 


10 Za Morale universelle (Paris l’an 11 (Yverdon 1778), viii.495. 
IV), 11.63. 12 vi.380-381. 
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This was published subsequently in the introduction to French 
editions of the Gouvernement civil, and it is perhaps in one of these 
that Félice found his source. 

Although Locke himself violently attacks absolute rule, he also 
confuses, in the English tradition mentioned, the ideas of absolute 
and arbitrary authority, although as I have remarked in Chapter 
11, he does so probably for polemical reasons, rather than in- 
advertently. 

Réal’s article on Locke is then taken up by Félice and the 
passage in which Réal notes Locke’s theories to be located midway 
between those of absolutists and extreme republicans, is cited 
verbatim. There follows a long quotation from the Second treatise 
on the people’s right to place legislative authority in whatever 
hands they please. This too is derived directly from Réal. It is 
followed by a précis of Locke’s Trois lettres de la tolérance, an- 
other of the Gouvernement civil, a third on the Considérations de 
conséquence sur la diminution de l'intérêt de largent et l'augmenta- 
tion du prix de la monnaie, and a fourth on the Education des 
enfants. Significant perhaps is the fact that the longest of these 
four précis is that devoted to the Second treatise. 

In Félice’s commentaries appended to his 1766 edition of 
Burlamaqui, there are occasional references to Locke, but only 
two! to the Gouvernement civil, both to chapter four of the 
French version, that on property. 


4. The editor’s remarks in the 1755 edition of the Gouvernement 
civil 

In a Supplément to the Avertissement of the 1755 edition of 

Mazel’s translation of Locke, the editor makes reference to Le 

Clerc’s account of the Two treatises by Locke in volume x1x of 

the Bibliothèque universelle (1690). Filmer’s Patriarcha and his 


13 Félice, viii.494-496, for these des gens (Yverdon 1766), iv.209, 225- 
précis. 226. 
14 Principes du droit de la nature et 
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Remarks on Hobbes, Milton etc. are mentioned briefly, together 
with the fact that Locke refutes his absolutist doctrine. 

The footnotes which the editor supplies at various points 
‘pour rendre l’auteur plus intelligible à des lecteurs qui ne sont 
pas familiers avec cette sorte de lecture’, tend to be vague, are 
concentrated in the early part of the work, and show general 
natural law ‘school’ leanings. It is interesting perhaps that the 
editor uses the term souverain in his footnotes, apparently assum- 
ing that Locke accepts the traditional liberal concept of sovereign- 
ty in his tract: ‘Notre auteur [Locke] n’a pas voulu abolir le droit 
de résistance qu’ont les sujets qui se sont réservé certains priviléges 
dans l’établissement de la souveraineté, ou qui voient que le 
supréme magistrat agit ouvertement contre toutes les fins du 
gouvernement civil. Cette résistance ne suppose point que les 
sujets soient au-dessus du magistrat suprême, ni qu’ils aient un 
droit propre de le punir. Les liens de sujétion sont rompus en ce 
cas-là par la faute du souverain qui agit en ennemi contre ses 
sujets et les dégageant ainsi du serment de fidélité, les remet dans 
l’état de la liberté et de légalité naturelles’. 

No French commentator in our period appears to have re- 
marked on Locke’s avoidance of the terms sovereign, sovereignty 
in the Second treatise and Mazel occasionally uses souverain and 
souveraineté in translating from the English. 


5. Voltaire 


It is perhaps remarkable that Voltaire, who frequently makes 
mention of Locke’s Essay Concerning Human Understanding, 
never once mentions the Second treatise, or even alludes to it. 
There is only one reference in Voltaire which mentions Locke’s 
political views at all, in the Traité sur la tolérance (1763): ‘Jetez les 
yeux sur l’autre hémisphère: voyez la Caroline dont le sage 
Locke fut le législateur’. 
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6. Formey 


Formey recommends Locke’s Second treatise in his Conseils 
pour former une biblioth éque peu nombreuse mais choisie: 

‘En fait de politique générale, les Discours de Gordon sur 
Tacite, et le Traité du gouvernement civil par Locke sont deux 
ouvrages d’une grande force’. 

In a list of those who have dealt in general with civil govern- 
ment, in his Histoire abrégée de la philosophies, Formey mentions 
Locke at the end. 


7. Vattel 


There is no perfectly clear illustration in Vattel’s Droit des gens, 
of the influence of Locke, but besides the evident influence of 
Wolff and Pufendorf, there are passages which appear to attest 
the general influence of the English Whig and republican writers, 
especially Locke and Sidney, and perhaps also that of Barbeyrac. 
One passage clearly shows this English influence: 

‘Attaquer la constitution de l’état, violer ses lois, c’est un crime 
capital contre la société, et si ceux qui s’en rendent coupables sont 
des personnes revêtues d’autorité, ils ajoutent au crime en lui- 
même un perfide abus du pouvoir qui leur est confié 17. Cf. Milton 
‘Whoever resists authority, that is lawful authority, resists the 
ordinance of God. This decree touches kings too, who resist the 
law and the senate’18. 

Vattel’s standpoint is even more liberal than that of Barbeyrac 
on the subject of right of resistance to the sovereign, but realizing 
the constitutional dangers inherent in such an attitude, he falls 
back on the safeguard of parliamentary remonstrance and collec- 
tive action against the authority of the sovereign by the people’s 
representatives, in order to circumvent the anarchy which open 
rebellion outside this sphere might occasion’®. 


15 3rd edition (Berlin 1755), p.85. 18 4 Defence of the people of England, 
16 (Amsterdam 1760), pp.312-313- in Complete prose works (1966), iv.466- 
17 Vattel, Le Droit des gens (first 467 (385). 

published 1758), ed. 1835, p.118. 19 Vattel, p.119. 
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8. Savérien 

Savérien’s brief mention of Locke’s Second treatise in his 
Histoire des philosophes modernes®, derives directly from Brucker: 
‘Il [Locke] mit au jour cette même année un Traité sur le gouverne- 
ment civil, sous le titre De Imperio civili, dans lequel il combat le 
despotisme absolu’. 

Although the article on Locke covers forty-nine pages, this is 
the only mention of the Second treatise. Nor would the writer 
seem to be aware that the original was in English, for he assumes 
that De Imperio civili was the title of Locke’s original, whereas 
in fact this was only Brucker’s Latin translation of the English 
title: ‘Prodiit quoque eodem anno liber De Imperio civili qui 
Gallica quoque veste comparuit, in quo despotismo absoluto ner- 
vos incidere studuit”. 

Savérien even translates the misnomer ‘despotismo absoluto’, 
as if despotism could be anything but absolute. 

The article gives synopses of Locke’s Lettre à m. Collins (two 
pages), his Essai sur l'entendement humain (22 pages), and his 
Education des enfants. The absence of any such treatment for the 
Traité du gouvernement civil would appear to be significant. 


9. La Caze 


In contrast with the silence on Locke’s Second treatise of the 
1760 work by Savérien is the Mélanges de physique et de morale, 
anonymous but attributed to La Caze??. The section ‘Discours sur 
la nature et les fondements du pouvoir politique’, contains if not 
a thorough at least a significant review of Locke on government. 

The article opens with a reference to the French translation of 
Locke?” and this is followed by a three page synopsis of the first 
four chapters**. However the writer’s reading of Locke does not 


20 (Paris 1760), i.130. 23 ibid., p.356. 

21 Brucker, Historia critica philo- 24 ibid., pp.357-359. 
sophiae (Leipzig 1767), v.607. 

22 Mélanges de physique et de morale 
(new ed. Paris 1763). 
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appear to have been completely thorough, for he makes the error 
of attributing to Locke the traditional Pufendorfian doctrine of 
contract, that assuming the existence of a contract of submission: 
‘Car soit qu’on regarde le pouvoir des princes comme émané de 
Dieu, ou qu’on pense, comme Locke, que ce pouvoir n’est formé 
que par des conventions réciproques entre le prince et les sujets, 
on ne saurait avoir d’autre idée des fins du pouvoir politique. On 
ne saurait imaginer, quelle que soit l’origine de ce pouvoir, que 
les peuples aient dû lui être, pour ainsi dire, livrés pieds et poings 
liés, pour demeurer entièrement à sa discrétion, indépendamment 
des avantages qu’ils ont lieu d’en attendre”. 

The same error is reiterated on the same page: ‘Mais Locke ne 
paraît pas avoir assez vu qu’en ne faisant consister l’origine du 
pouvoir politique que dans des conventions réciproques entre le 
prince et les peuples, ce pouvoir demeurait inévitablement sujet à 
une infinité de contestations de la part de ces peuples, dans tous 
les cas où ils croiraient que le prince remplit mal ses engage- 
ments as. 

Locke in fact, is fully aware of the situation which arises when 
a people is in a position to question the authority of the govern- 
ment. Nor does he detach himself from the pragmatic for he indi- 
cates that the people will rebel against authority under certain 
circumstances, regardless of the dictates of philosophy and the 
theoretical rights of people and rulers. Locke and Hobbes have 
this above all in common, that their systems are based on reality 
and not on abstract ideals. Locke is fully aware that the authority 
of rulers may be contested by the people, whether they are con- 
sidered to hold a contract with those rulers or not. And here per- 
haps is one sound reason for Locke’s apparent rejection of the 
contract of submission. In terms of reality, the conductors of the 
people held their authority because the people did not resume it, 
and it was therefore held by popular consent. It did not follow 
that it was held according to the conditions of a convention, 
either tacit or express, between people and authority, and in fact 


25 ibid., p.360. 26 ibid., p.360. 
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had this been their relationship, as it is in Pufendorf’s system, 
then La Caze might have been justified in vituperating a balance 
of power in which the status quo could only be maintained so long 
as either party judged the other to be abiding by the rules of the 
contract. The balance could easily be lost upon the slightest pre- 
text, and it was perhaps this awkward theoretical situation which 
induced Hobbes to make all valid contracts trilateral arrangements, 
so that dubiety over the fulfilment or non-fulfilment of contrac- 
tual conditions could be removed. 
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Hobbes and his influence on Rousseau 


z. General references and allusions 


There is no extant information to indicate what works if any of 
Hobbes were read by Rousseau, but the frequency of his refer- 
ences to Hobbes is such that he was almost certainly familiar with 
him through primary reading. 

The Genevan writer’s feelings for the doctrines of the English 
philosopher are generally deprecatory and critical in tone, but 
once at least, Rousseau shows some degree of admiration, by 
calling Hobbes: ‘Un des plus beaux génies qui aient existé’!. But 
elsewhere, in Emile, there is usually only direct censure: ‘Quand 
jentends élever Grotius jusqu’aux nues et couvrir Hobbes 
d’exécration, je vois combien d’hommes sensés lisent ou com- 
prennent ces deux auteurs. La vérité est que leurs principes sont 
exactement semblables. Ils ne diffèrent que par les expressions. Ils 
diffèrent aussi par la méthode. Hobbes s’appuie sur des sophismes 
et Grotius sur des poètes, Tout le reste leur est commun’ (ii.147). 

Rousseau’s earliest preoccupation with Hobbes dwelt chiefly 
on the latter’s supposed partisanship of the concept of a natural 
state in which man is instinctively aggresive and subject to no 
moral law. This is the state of the ‘war of all against all’. As early 
as in the first Discours, Rousseau mentions Hobbes: ‘Celui-là 
avance que les hommes sont des loups et peuvent se dévorer 
en sûreté de conscience”. 


1 Etat de guerre; Vaughan, The 2‘Les dangereuses rêveries des 
Political writings of Rousseau (Cam- Hobbes et des Spinoza’ (appears in the 
bridge 1915), i.305; all unspecified same passage). 
citations are to this edition. 
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The Etat de guerre is largely taken up with rejection of this 
state of nature as presented in Hobbes’s treatises (1.187, 305). 
Rousseau attributes to man in his civil state only, those belligerent 
passions which Hobbes makes congenital to human nature. Again, 
in the second Discours*, this theme is resumed and is reiterated 
in the successive drafts of the Contrat social (1.453). 

Locke’s theory of property in the state of nature, with its 
economic basis in the quantity of food necessary to feed one man, 
and the competitive and acquisitive right in civil society, is taken 
up by Rousseau in the Economie politique, but by the time of the 
Contrat social (i.491, 495, 1i.36-37) is rejected in favour of Hobbes’s 
thesis that natural as opposed to civil man has a right to every- 
thing; hence in the state of nature, there can be only possession 
and no right of property. ‘Natura dedit unicuique jus in omnia’ to 
use Hobbes’s celebrated dictum. 


2. Rousseau’s comprehension of Hobbes’s doctrines 
Lp 


There are passages in Rousseau which are obviously explicit or 
inferred references to Hobbes. We shall examine the validity of 
some of these in the light of Hobbes’s writings. 

a. The right of force. Rousseau’s discussion of the so-called 
‘right of force’, near the commencement of the Contrat social, 
need not necessarily refer to Hobbes, but the implication that 
force imposes a moral obligation to obey makes such an attri- 
bution likely. Grotius had mentioned the right of a conqueror to 
demand obedience, with moral legitimacy, from those he had 
conquered in a just wart. If he did not have justice on his side, 
then the state of war continued, unless the conquered acquiesced 
to their new ruler tacitly or by express contract. The jurisconsults 
of the seventeenth and eighteenth centuries debated the moral 
validity of forced consent to rule, but none went so far as to affirm 
that obedience was morally required unless a promise of obedience 
made by the conquered had intervened or had been tacitly sup- 


3 Du Contrat social (Paris 1962), 4 see Droit de la guerre et de la paix 
PP-42-43, 57-58. (Leiden 1759), pp.809-8r1. 
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posed. In this way, there was ostensibly an internal and moral 
obligation on the subject’s part, as well as an external ‘obligation’ 
deriving purely from utilitarian obedience in the face of force 
and constraint. But the concept of internal obligation on the basis 
of a promise extorted by external means, that is, by force, was a 
tenuous one, and even more so that of a tacit promise understood 
by a conquered people’s silence in the face of the conquerotr’s 
sword. Unless an express convention intervened, it was embarrass- 
ing for jurisconsults to determine arbitrarily at what point the 
state of war ceased and obedience by the conquered became 
morally obligatory. Rousseau’s comment on the right of force: 

‘Le plus fort n’est jamais assez fort pour étre toujours le maitre, 
s’il ne transforme sa force en droit, et l’obéissance en devoir. 
De là le droit du plus fort, droit pris uniquement en apparence, 
et réellement établi en principe. Mais ne nous expliquera-t-on 
jamais ce mot? La force est une puissance physique. Je ne vois 
point quelle moralité peut résulter de ses effets. Céder à la force 
est un acte de nécessité, non de volonté. C’est tout au plus un 
acte de prudence. En quel sens pourra-ce être un devoir’ ? 

Rousseau could be alluding to Grotius, but if so, it is probable 
that he would refer to the notion of tacit and express convention 
following conquest, and to the resultant notion of the moral 
validity of promises, extorted or otherwise, giving rise to internal 
obligation. Burlamaqui expresses himself clearly on this subject: 
‘J'avoue que suivant le langage des jurisconsultes, l’idée d’un 
supérieur qui commande intervient pour établir l obligation telle 
qu’on la considère ordinairement. Mais si l’on ne remonte pas 
plus haut, en fondant l’autorité même de ce supérieur sur l’appro- 
bation que la raison lui donne, elle ne produira jamais qu’une 
contrainte extérieure, bien différente de l’obligation, qui par elle- 
même a la force de pénétrer la volonté et de la fléchir par un senti- 
ment intérieur, en sorte que l’homme est porté à obéir de son bon 
gré et sans aucune violence’®. 


6 Burlamaqui, Principes du droit 
°C. S., p.238. naturel et politique, i.98-99. 
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That sovereignty which Hobbes terms sovereignty by acquisition 
is ostensibly founded on a contract almost in the Grotian tradi- 
tion, a contract which is binding in foro interno in spite of the fact 
that the promise is made not out of motives of rational approval 
of the superior’s will, but for purely utilitarian ends, the im- 
mediate securing of one’s own life. If Rousseau’s discussion of 
the right of force refers to such an exercise of constraint in Hobbes, 
and if Rousseau’s use of devoir to express the idea of moral obliga- 
tion contains its normal connotation of universal moral obligation, 
then Rousseau has attributed to the motives of the subjected, his 
own conception of morality as constant and universal, thereby 
implying that Hobbes suggests an internal obligation to obey 
superior force, that is, an obligation which would still exist if the 
threat of force were removed, since obedience would have the 
approval of reason regardless of utility. If this were Hobbes’s 
claim, then it would be an absurdity, as Rousseau implies. But 
Grotius suggests that a promise is so morally binding that it 
demands internal obligation, whether forced or not. It is irrel- 
evant to Hobbes whether obedience derives from motives of 
utility or rational approval, hope or any other number of incen- 
tives, provided that one first rejects the notion, as Hobbes does, 
of a universal moral law, and replaces it with a number of pre- 
scriptions of guidance for self-preservation and personal utility, 
or some other such subjective moral code. The principle of ex- 
ternal obligation was erroneous in that it was always redundant 
in a relationship of right and obligation unless it was to back a 
will whose demands were morally illicit. The traditional argu- 
ment for external obligation as strengthening internal obligation 
was therefore fallacious’, since the two qualities were mutually 
exclusive of each other. If a king’s law was morally valid, the 
threat of sanction added no weight to the internal obligation to 
obey. If it were morally invalid, then there was external obliga- 
tion alone, and no internal obligation. The traditional accompani- 
ment of the two terms would appear to have arisen through failure 


? Pufendorf, 1. vi.12. 
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to distinguish between obedience and obligation. An individual 
feeling he ought rationally to obey, may find an additional motive 
for obedience in the threat of sanction. But his obligation is always 
complete, and cannot become more complete through the threat 
of force. 

Internal obligation is moral obligation and external obligation 
is a misnomer if we assume that the term obligation can have 
only moral and legal connotations. We might say that there may 
be obligation, or there may be obedience (but not obligation) 
through fear of constraint. In this at least, Rousseau is correct, in 
that he indicates that the term devoir, which may be correlated 
with obligation, can imply obligation through motives of moral 
approval only. His error is to assume, if he is referring to Hobbes, 
that the English philosopher makes the mistake of applying to 
obedience through fear of constraint moral overtones which in 
fact cannot exist by Hobbes’s system. Hobbes does give the 
impression that he follows Grotius and demands obligation, that 
is, moral obligation even if promises are extorted: ‘And this kind 
of dominion or sovereignty [by acquisition] differeth from sover- 
eignty by institution only in this, that men who choose their 
sovereign do it for fear of one another, and not of him whom they 
institute. But in this case, they subject themselves to him they are 
afraid of. In both cases they do it for fear, which is to be noted by 
them that hold all such covenants as proceed from fear of death 
or violence, void; which if it were true, no man in any kind of 
commonwealth could be obliged to obedience’*. 

Use of the word obliged in the last line refers to legal obligation 
and has no moral overtones. The passage does give the impression 
that forced promises are morally obliging, but when Hobbes’s 
view of morality is applied to this, it follows that contracts can 
be no more binding than the contracting parties shall consider 
them to be so, taking into account the moral principles of the 
parties in question and the ability of either party to wield sanction 
effectively in enforcing the contract. The obligation to keep the 


8 Leviathan, ch. 20, p.130. 
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contract can only be a legal, and if we may use the term obligation 
here, a utilitarian one, but it cannot be a moral one. Hobbes at no 
point would maintain that objectively there existed a duty in 
subjects to obey superior force, unless it were a /ega/ duty. 

b. The natural equality of men. At one point in the Contrat 
social, Rousseau attributes to Hobbes the Aristotelian belief that 
men are naturally unequal in their rights and obligations: ‘Le 
raisonnement de ce Caligula revient à celui de Hobbes et de 
Grotius. Aristote, avant eux tous, avait dit aussi que les hommes 
ne sont point naturellement égaux, mais que les uns naissent pour 
l'esclavage et les autres pour la domination”. 

Grotius, like Hobbes after him, expressly stresses the equality 
of rights of natural man, although admitting that men may differ 
in their strength, intelligence and talents. Men are born equal in 
the state of nature and for Hobbes, each having a right to every- 
thing, none is naturally born subject to a master other than the 
father, mother or guardian, but this latter subjection does not 
constitute the natural inequality to which Rousseau refers. Cf. 
Hobbes: ‘Nature hath made men so equal in the faculties of the 
body and mind as that though there be found one man sometimes 
manifestly stronger in body, or of quicker mind than another, yet 
when all is reckoned together, the difference between man and 
man is not so considerable as that one man can thereupon claim 
to himself any benefit to which another may not pretend, as well 
as he’!°. 

c. Hobbes and monarchy. Rousseau’s claim that Hobbes’s 
principles are advantageous only to monarchy would seem to be 
an exaggerated one: ‘Hobbes a-t-il été décrété dans quelque 
monarchie parce que ses principes sont destructifs de tout 
gouvernement républicain’? (ii.205). 

The Leviathan leaves no doubt as to Hobbes’s preference for 
the monarchical form of government, but the other pure forms, 
the aristocratic and democratic, for Hobbes admits of no others, 
are also capable of functioning successfully. Chapter nineteen 


CSP 237 10 Leviathan, ch. 13, p.80. 
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makes comparisons between the three forms of government; the 
essence of an ideal form lies not in the seat of sovereign power, 
but in whether sovereign authority, which is always absolute, 
is wielded with sufficient strength for the maintenance of civil 
peace at home and protection from enemies abroad. 


3. The contract of association 


At the stage of writing the second Discours, Rousseau, as we 
have already remarked, still maintained his acceptance of the dual 
contract in the formation of civil society. The ‘manuscrit de 
Genève’, the original draft of the Contrat social, adopts the theory 
of one single contract for the establishment of democracy, but 
still accepts the second pact, that of submission, if aristocracy or 
monarchy in the traditional use of these terms is instituted. It is 
implied in the following passage noting that no civil authority 
can be completely without restriction: ‘Quand un peuple serait 
assez stupide pour ne rien stipuler, en échange de son obéissance, 
sinon le droit de lui commander, encore ce droit serait-il condi- 
tionnel par sa nature’ (i.480). 

The notion of contract is implied here by the word stipuler. 
Rousseau denies in the published version of the Contrat social, the 
existence of a second contract, but at the same time, the initial 
pact is one combining the pacts of association and submission. It 
may be suggested tentatively that Rousseau derived from Hobbes’s 
view of democracy, his concept of the single contract, and cer- 
tainly he was the first theorist rejecting Hobbes’s theories of 
sovereignty to adopt the notion of one convention only. But one 
must accept the possible influence of Hobbes with reservation, for 
Rousseau maintains that the contract is between individuals and 
the people; for Hobbes, it is made each with every one, each 
promising to obey the will of the people which will exist. The 
pact cannot be made with the people, since it does not yet exist 
as a moral person with a will of its own. When the contract is 
made and the sovereign people instituted, individuals no longer 
have a will independently of the sovereign (in theory at least), to 
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enable them to make a contract with the people, for although free 
will is retained, making a pact with the sovereign would be tanta- 
mount to retraction of those rights originally alienated: ‘La 
démocratie n’est pas établie par des conventions que chaque par- 
ticulier fasse avec le peuple, mais par des pactes réciproques qu’on 
fait les uns avec les autres. Il appert du premier, en ce que pour 
faire un accord, il faut qu’il y ait préalablement des personnes avec 
qui on traite. Or avant que la société civile soit formée, le peuple 
ne subsiste pas encore en qualité d’une certaine personne, mais 
comme une multitude détachée, de sorte qu’en cet état un par- 
ticulier n’a point pu traiter avec le peuple. Mais après que la 
société est établie, ce serait en vain qu’unparticulier traiterait avec 
l’état, parce qu’on suppose que la volonté du peuple enferme celle 
d’un simple sujet, qui a résigné tous ses intérêts au public, et que 
le peuple demeure effectivement libre, ayant le pouvoir de se 
dégager quand il lui plait de toutes ses obligations passées”11. 

But Rousseau’s contract theory may equally well have been in- 
fluenced by Pufendorf on democracy, or in fact by both writers. 
Like Rousseau, Pufendorf does admit of a pact between individ- 
uals and the people, but in this case, it is a second pact, and not 
the first. The initial contract is one of association, establishing the 
moral unity of the people. The individual will is then still com- 
pletely free to make a pact with the collectivity: ‘Ainsi rien 
n’empéche qu’il ne se fasse une convention entre chaque citoyen 
et l’assemblée du peuple’. 

This pact is subsequent to that whereby each puts his will at the 
disposal of the association of all. It might be possible that Rous- 
seau took from Pufendorf the notion of a contract between indi- 
viduals and the collectivity, and from Hobbes the concept of the 
single pact. Certainly, Rousseau is at pains to stress the fact that 
only one pact occurs, but probably does so not so much to refute 
Pufendorf’s notion of dual contract, as to preclude the possibility 
of a second contract which might alienate sovereignty from the 


11 Du C., ch. 7, para. VII. 12 Pufendorf, vit. ii.8. 
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people: ‘Il n’y a qu’un contrat dans l’état; c’est celui de l’associa- 
tion. Celui-là seul en exclut tout autre. On ne saurait imaginer 
aucun contrat public qui ne fût une violation du premier’. 

In his Lettre d'un anonyme à monsieur Jean-Jacques Rousseau", 
Elie Luzac fails to note that Rousseau combines the traditional 
two pacts and assumes that the social contract is purely one of 
association, whereas in fact it is intended as one of submission to 
the sovereign at the same time: ‘II est absurde de dire qu’il n’y a 
dans l’état que le contrat d’association, dès que ce contrat ne 
porte que la simple promesse de s’unir en société, parce que cette 
promesse générale ne méne a rien, comme je viens de vous 
exposer’. 

Imbued no doubt with the traditional view of contract as a dual 
process, Luzac must have failed to realize that what Rousseau was 
proposing as one single contract only, in fact combined the two 
traditional conventions!5. 


4. Why is the social contract binding ? 


The jurisconsults of the natural law ‘school’ regarded the 
natural law that promises should be kept as the strongest motiv- 
ation to civil obedience. Rousseau rejects it on the grounds that 
natural law, although it exists, is so subjectively interpreted that 
its authoritarian value to ensure the keeping of the social contract 
is minimal: “Le serment est ordinairement le premier de ces 
garants [pour rendre le pacte fondamental obligatoire]. Mais 
comme il est tiré d’un ordre de choses tout a fait différent et que 
chacun selon ses maximes internes modifie à son gré l’obligation 
qu’il lui impose, on y compte peu dans les institutions politiques, 
et l’on préfère avec raison les sûretés plus réelles qui se tirent de 
la chose même. Ainsi le pacte fondamental renferme tacitement 
cet engagement, qui seul peut donner de la force à tous les autres, 
que quiconque refusera d’obéir à la volonté générale y sera con- 
traint par tout le corps’ (1.457). 


13 C. S., p.304. 16 see ibid., pp.go-91, for Luzac’s 
14 (Paris 1766), pp.86-87. belief in a two contract system. 
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There is clearly no moral obligation, binding on the subjects 
conscience, to obey the sovereign. Furthermore, the individual 
will is not identical with the general will: ‘En effet, chaque indi- 
vidu peut, comme homme, avoir une volonté particulière con- 
traire ou dissemblable à la volonté générale qu’il a comme 
citoyen’!®, 

In spite of his rejection of the so-called right of force, Rousseau 
seems unable to provide anything but fear of sanction as a motive 
for keeping of the original contract. Rousseau’s thesis appears at 
first to be little removed from that of Hobbes, that all obedience 
from persons with free will is dependent ultimately on fear of 
punishment. Obviously, other motives might induce obedience, 
and no doubt most subjects would obey voluntarily in spite of 
threat, but this would not establish the existence of a moral 
obligation. Cf. Hobbes: 

‘The force of words being as I have formerly noted too weak to 
hold men to the performance of their covenants, there are in 
man’s nature but two imaginable helps to strengthen it. And 
those are either a fear of the consequence of breaking their word, 
or a glory or pride in appearing not to break it’!’. 

But Rousseau does provide an alternative inducement to keep- 
ing of the social contract. If the general will were perfect, it would 
be identical with the will of every individual. It follows that this 
being impossible, the general will, for all practical purposes, is 
nearer to perfection, the nearer there is to unanimity in the 
majority decisions of the assembled people, provided a% citizens 
exercise their right of suffrage. But Rousseau admits that individ- 
ual wills may differ from that of the sovereign, and it is only 
through this difference that breach of the law becomes possible. 
If one could alienate one’s will for the future as well as for the 
present by the social contract, then it would follow from the 
unanimity of the original pact that the general will was always 
perfect. Hobbes made the mistake, no doubt consciously, of 
establishing alienation of individual wills for the future by the 


ONE SEC 17 Leviathan, ch. 14, p.92. 
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social contract, and thereby assimilating the wills of subjects and 
sovereign’, but in practice, this was an impossibility, for it would 
have entailed the complete preclusion of free will. This provides 
Rousseau with what is perhaps the key to his rejection of the 
traditional forms of monarchy and aristocracy. The original con- 
tract did not last beyond the moment of its creation, as Hobbes 
had noted, since the rights renounced by the pact could no more 
be ceded for the future, than one could in the present determine 
the state of one’s will at a future moment: ‘Le souverain peut bien 
dire: “Je veux actuellement ce que veut un tel homme, ou du 
moins ce qu'il dit vouloir”. Mals il ne peut pas dire: “Ce que cet 
homme voudra demain, je le voudrai encore”, puisqu’il est ab- 
surde que la volonté se donne des chaînes pour Pavenir, et 
puisqu’il ne dépend d’aucune volonté de consentir a rien de con- 
traire au bien de l’être qui veut. Si donc le peuple promet simple- 
ment d’obéir, il se dissout par cet acte, il perd sa qualité de peuple. 
A l'instant qu’il y a un maître, il n’y a plus de souverain, et dès 
lors le corps politique est détruit’1?. 

But that which Rousseau applies here to all alienation of 
sovereignty from the people is applicable also to the alienation 
of sovereignty from the individual to the people, in spite of safe- 
guards Rousseau attempts to establish to prove the contrary. 
Luzac expressly stipulates in contradiction of Rousseau, that 
alienation of certain rights to a sovereign body is feasible and so 
also the alienation of one’s will for the future, but his argument is 
tenuous. Hobbes had failed to prove that an individual may 
alienate his will entirely, so that all the actions of the sovereign 
were so many acts of his subjects’ wills, while subjects still re- 
tained free will and certain inalienable rights. The liberal con- 
tractualist doctrine of certain jurisconsults like Burlamaqui, 
considered alienation of will real within certain bounds, as if the 
human will could be split up so that some of it were retained, and 
the rest passed to the sovereign so that a promise of obedience in 
the present remained such in the future. Theory was one thing, 


18 see chapter 1, above. 19 C, S., p.250. 
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but the very fact of law-breaking demonstrates amply that moral 
obligation being dependent on voluntary obedience, obligation 
could not depend on an inexorable promise for the future. In 
other words, if a will could be really alienated for the future, it 
would not be within the individuals power to terminate that 
alienation or break his promise. Luzac confronts Rousseau with 
the view that the will may be divided: ‘Dès que je prends un en- 
gagement, sûrement c’est dans la vue d’un avantage que ma 
volonté s’y porte. Mais l’engagement tournant à mon désavantage, 
ma volonté, direz-vous peut-être, n’a pu avoir pour but ce dés- 
avantage, donc le contrat est nul. Point du tout. Votre volonté 
a pu avoir pour but le risque du désavantage compensé par la vue 
de l’avantage. Et c’est l’excès de celle-ci sur celui-là qui l’a deter- 
minée. Donc elle a pu consentir éventuellement à quelque chose 
de contraire à son bien-étre”°. 

But if Rousseau rejects such a possibility of alienation of the 
will for the future as a safeguard to the keeping of the social 
contract regardless of moral considerations as to whether prom- 
ises should be kept, he nevertheless makes the mistake of mak- 
ing a parallel claim himself by affirming that the minority dissent- 
ing in a decision of the people’s assembly is considered to have 
failed to recognize its own better interests, and so in accordance 
with the social contract, to have actually voted with the majority 
by the very fact of its dissent, as if at the time of the contract 
it could have alienated its will for the future in such a way that it 
would always conform with that of the majority, whichever way 
the citizen might vote. If this were feasible, then the decisions of 
the people’s assembly could be said to be unanimous and the 
general will perfect, and then Rousseau’s statement that an 
individual will and the general will might differ could no longer 
stand. 

There is only one way, other than by falling back on natural 
law, or by supporting the so-called right of force, which he 


20 Luzac, p.94. Cf, Pufendorf, ii. 
230. 
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appears to accept and reject, that Rousseau can make the social 
contract binding and that is by making it a virtual impossibility 
that it should be broken. I have used the term psychological in 
chapter 1°! to describe relative absolutism in Hobbes’s doctrine. 
The state was not perfectly absolute, since the law could be broken 
but it was or should be psychologically absolute in that the physi- 
cal strength of the sovereign would be so great that resistance to 
the state or breach of law would become extremely unlikely, 
such would be the fear of sanction imposed on subjects. 

The state, for Rousseau also, is only relatively absolute, for the 
wills of subjects and sovereign are not identical, and the law may 
possibly be broken. But absolutism, if only relative, may be said 
to lie in the quasi-assimilation of the wills of subjects and sover- 
eign. Hobbes had been unable to back up his claim that there was 
any such assimilation so long as subjects and sovereign, in spite 
of his attempt to call the sovereign the people, were two separate 
physical bodies. Rousseau, on the other hand, is able to establish 
the people as sovereign in reality, not constantly, but at least at 
the time when subjects fulfil their role as citizens and members 
of the sovereign body. Obedience to the sovereign then comes 
close to obedience to oneself: “Trouver une forme d’association 
qui défende et protége de toute la force commune la personne et 
les biens de chaque associé, et par laquelle chacun, s’unissant a 
tous, n’obéisse pourtant quà lui-même, et reste aussi libre 
qu’auparavant. Tel est le problème fondamental dont le contract 
social donne la solution’. 

Rousseau actually goes so far as to call obedience to the people 
an individual obedience to oneself, as if the wills of the subject and 
sovereign were identical. The same view is reiterated in the 
Lettres écrites de la montagne, with obligation to the state becom- 
ing self-obligation. Yet obligation can mean nothing in the con- 
text, for it cannot mean moral obligation and it cannot mean 
constraint: ‘Quel fondement plus sûr peut avoir l’ obligation parmi 


21 the term helps to show the rela- 2210. S., p.243: 
tivity of the word absolutism. 
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les hommes, que le libre engagement de celui qui s’oblige? On peut 
disputer tout autre principe; on ne saurait disputer celui-là” (i.200). 

No doubt carried to the point of exaggeration by his need to 
convince, Rousseau is lead into calling the subject’s obligation to 
the state se/f-obligation, just as he calls the authority of the state 
absolute, when objectively it can only be relatively absolute, like 
that of Leviathan, and can only be termed perfectly absolute in a 
legal and subjective sense; z. e. the state would regard itself as 
absolute, when in fact it was not. Rousseau’s system of collec- 
tivist absolutism does in theory safeguard the rights of the 
individual under the auspices of the omnipotent state. But the 
wills of subjects and sovereign are not and cannot be assimilated, 
nor is the subject who obeys the state merely obeying himself, for 
this is impossible unless the general will is perfect. What the 
subject is doing in obeying is following the will of a body which, 
if Rousseau’s system functions properly, will be extremely close 
to his own, and the closer, the nearer the general will is to per- 
fection. In a sense, therefore, the very closeness of the two separate 
wills ensured by the proper functioning of the state, might allow 
one to speak of ‘relative’ or ‘psychological’ self-obedience, with 
the result that keeping of the social contract cannot be perfectly 
ensured, but becomes so likely as to be virtually certain, since to 
break the contract would be, in a sense, to disobey oneself. 


5. The sovereign people; their degree of absolutism 


In the long controversy over whether or not sovereignty must 
always of necessity be absolute, Rousseau opted in favour of the 
affirmative and like Fichte after him, regarded it not only as 
absolute, but as always inalienable in the hands of the people: ‘Il 
est de l’essence de la puissance souveraine de ne pouvoir être 
limitée”. 

But if the aim of the Contrat social was a collectivist system, it 
was to be one in which the function of citizens in their sovereign 


23 ibid., ii219. Cf.: ‘L'autorité que s’aliéner; la limiter, c’est la dé- 
suprême ne peut pas plus se modifier truire’; C. S. p.304. 
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role facilitated the preservation and not the destruction of indi- 
vidual rights. The state was to have full authority over the rights 
of all citizens but would function in such a way that certain of 
these, in accordance with the sovereign’s will, would function as 
if they were inalienable rights. In theory, all possessions would 
become property and be subject to state jurisdiction, but in prac- 
tice, this would leave property in individual hands, yet safe- 
guarded by the state from the claims of others: ‘On convient que 
tout ce que chacun aliène, par le pacte social, de sa puissance, de 
ses biens, de sa liberté, c’est seulement la partie de tout cela dont 
l'usage importe à la communauté. Mais il faut convenir aussi que 
le souverain seul est le juge de cette importance”. 

Rousseau makes two explicit references to the absolutism of 
the state, as conceived by Hobbes: ‘En un mot, je ne vois point de 
milieu supportable entre la plus austère démocratie et le hobbisme 
le plus parfait, car le conflit des hommes et des lois, qui met dans 
l’état une guerre intestine continuelle, est le père de tous les états 
politiques’”?. 

What is intended by this allusion to Hobbes is no doubt the 
fact that Rousseau considered absolute monarchy (neglecting his 
consideration of aristocracy and democracy) as far inferior to 
correctly functioning democracy, but the only feasible alternative 
to it for the sure maintenance of civil peace. 

The Genevan writer’s view, in the Contrat social, that civil 
religion as expressed in its exterior forms, should be subject to the 
authority of the state, is possibly a reflection of the same church/ 
state relationship in Hobbes’s religious doctrine: ‘De tous les 
auteurs chrétiens, le philosophe Hobbes est le seul qui ait bien vu 
le mal et le reméde, qui ait osé proposer de réunir les deux tétes 
de l’aigle, et de tout ramener à l’unité politique, sans laquelle 
jamais état ni gouvernement ne sera bien constitué”*. 


24 C. S. pp.253-254. 26 C, S., p.330. Cf. Leviathan, ch. 
25 Rousseau, to Marquis de Mira- 31, p.240. 
beau, 26 July 1767. 
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The description of Hobbes as a Christian suggests perhaps that 
Rousseau accepted Hobbes’s use of Scriptural citation as evidence 
of Christian belief, instead of adopting the more current eight- 
eenth century view that he was an atheist and cited from Scripture 
without any belief in the validity of the source?7. Cf. Hobbes: 
‘And because a commonwealth hath no will, nor makes no laws, 
but those that are made by the will of him or them that have the 
sovereign power, it followeth that those attributes which the 
sovereign ordaineth in the worship of God, for signs of honour, 
ought to be taken and used for such by private men in their 
public worship’. 

The way in which Rousseau stresses total alienation of individ- 
ual rights to the collectivity suggests no possible influence of the 
traditional absolute sovereignty of the jurisconsults of the natural 
law ‘school’. Burlamaqui’s description of supposedly absolute 
state authority in fact presents an authority which is far from 
being as absolute as that of Rousseau’s popular state: ‘Il y a plus, 
et la nature même de la chose ne permet pas que l’on étende le 
pouvoir absolu au dela des bornes de Putilité publique”??. 

Hobbes, like Rousseau, maintains no such limitations on the 
sovereign’s authority for the safeguarding of public utility: 
‘Celui qui a puissance de disposer de la personne a aussi même 
droit sur toutes les choses dont la personne pouvait disposer’®°. 

But in Rousseau’s democracy, public utility is safeguarded by 
the form of the state itself, in spite of the fact that it is legally 
absolute, and in practice, as we have noted, relatively absolute. 
Rousseau, perhaps influenced by the degree of supremacy re- 
quired by Hobbes for efficient rule, goes beyond the traditional 
view of absolute sovereignty as being generally synonymous 
with the personal rule of monarchs, and applies to the collectivity 


27 “Hobbes fought his battle against Strauss, The Political philosophy of 
natural theology in the name of strict Hobbes (Oxford 1936), p.76. 


belief in the Scriptures and at the same 28 Leviathan, ch. 31, p.240. 
time undermines that belief by his 29 Burlamaqui, ii.68. 
historical and philosophical criticism D CNP ch; pata. vi 


of the authority of the Scriptures’; Leo 
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the notion of near-perfect absolutism in the form of the popular 
totalitarian state. 


6. Natural law and the absolute state 


At no stage of his writing does Rousseau reject the existence of 
principles of morality; however he reduces their utility in certain 
passages of his political works, to a level of such practical in- 
applicability that they cannot in nascent or fully constituted civil 
society be said to have great force. In the elementary state of 
nature, the only morality which exists is that inherent in the 
instincts of pity and self-preservation. It is not clear whether the 
process of transition from instinct to morality takes place, for 
Rousseau, in civil society itself or what might be termed a nascent 
civil state between the state of nature and that of civil society 
proper: ‘Ce passage de l’état de nature à l’état civil produit dans 
Phomme un changement très remarquable, en substituant dans sa 
conduite la justice à l'instinct, et donnant à ses actions la moralité 
qui leur manquait auparavant’ (11.36). 

But one commentator at least, Elie Luzac, saw in this an adop- 
tion of Hobbesian morality: ‘On aurait pu acquiescer à l'endroit 
où vous dites que ‘le passage de l’état de nature à l’état civil 
substitute dans sa conduite la justice à l’instinct’ etc., mais en 
parler comme vous faites, ce n’est pas seulement renchérir sur 
Hobbes, c’est passer toutes les bornes du bon sens”. 

Adopting the typical contemporary view of Hobbes, namely 
that all morality and justice in civil society, by Hobbes’s doctrine, 
is determined by the will of the sovereign, Luzac imputes to 
Rousseau the same notion, that is, that in the state of nature there 
is no morality, but in civil society, the sovereign’s law becomes 
the dictator of all justice, civil or universal. One passage in the 
Economie politique does tend to make this view readily attributable 
to Rousseau: ‘Le corps politique est donc aussi un être moral qui 
a une volonté et cette volonté générale, qui tend toujours à la 
conservation et au bien-être du tout et de chaque partie, et qui est 


31 Luzac, p.70. 
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la source des lois, est, pour tous les membres de l’état, par rapport 
à eux et à lui, la règle du juste et de l’injuste, vérité qui, pour le 
dire en passant, montre avec combien de sens tant d’écrivains ont 
traité de vol la subtilité prescrite aux enfants de Lacédémone pour 
gagner leur frugal repas, comme si tout ce qu’ordonne la loi 
pouvait ne pas être légitime’ (i.241-242). Cf. Hobbes: ‘Or il 
dépend de la loi civile de définir quelles sont les choses dont nous 
pouvons contracter, ce qui ne fait que la république de Lacédé- 
mone, permettant à la jeunesse de dérober, pourvu qu’elle ne fût 
pas prise sur le fait, ne faisait autre chose qu’établir une loi par 
laquelle ce qu’on avait pris subtilement ne serait plus censé le bien 
d’autrui’®. 

The example of the legality of theft in Sparta was much used in 
moral treatises to show the way in which supposedly morally 
illicit actions might be legally legitimate. Hobbes used the exam- 
ple to show that justice, with his sense of legal justice, is entirely 
dependent on the state. It is interesting to note that Rousseau does 
exactly the same with the same example. Elsewhere, as we shall 
note shortly, justice in Rousseau’s reckoning referred to universal 
moral justice. In the passage cited above from Rousseau, the 
same might possibly be true, were it not for the example given, 
which without its context of legal justification, Rousseau would no 
doubt normally have dismissed as being unjust in terms of natural 
law. It therefore does seem possible that Rousseau may, unlike 
his contemporaries, have realized that the term justice might have 
purely legal connotations, that is, connotations which were not 
moral, at least in the normally accepted sense of the word. 

Hobbes had frequently however given the appearance of 
assimilating moral and civil law#. Apart from others, like 
Spinoza, directly following the Hobbesist system, Rousseau is the 
first to assimilate the two laws, those of the moral and those of 
the legal order. The civil law does not become the moral law, but 


32 Du C., ch. 6, para. Xvi. 34 cf. “The laws of nature and the 
33 see chapter I. civil law contain each other, and are of 
equal extent’; Leviathan, ch. 26, p.174. 
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if the popular form of government, that of the Contrat social, is 
constituted in such a way that the sovereign’s will, the general 
will, is perfect, it will follow that assimilation of natural and posi- 
tive law will occur through the fact that the general will being 
incapable of willing anything but the absolute good of the people, 
can never diverge from the dictates of moral law. The two laws 
are not the same but they are complementary and cannot under 
these circumstances conflict: 

‘C’est ainsi que se forme en nous les premiéres notions dis- 
tinctes du juste et de l’injuste. Car la loi est antérieure à la justice, et 
non pas la justice à la loi. Et si la loi ne peut être injuste, ce n’est pas 
que la justice en soit la base, ce qui pourrait n’être pas toujours 
vrai, mais parce qu'il est contre la nature qu’on veuille se nuire à 
soi-même, ce qui est sans exception’ (1.494). 

The apparent anteriority of civil law to natural law is not the 
obvious paradox which it seems if one considers Rousseau’s 
careful description of the way in which natural man’s primitive 
reason is incapable of moral ratiocination, so that he is a purely 
amoral creature. Only with his mental development and the con- 
comitant approach to the civil state do notions of a genuinely 
moral and universal order begin to develop, so that it is only 
when man has advanced sufficiently to become a civil being that 
his intellect is capable of full moral obligation. But it is at the 
same time that he becomes susceptible of legal obligation, by his 
entry into the civil state. The apparent Hobbesian assimilation of 
legality and morality was possibly intended by Rousseau in order 
to capture the attention of readers by its apparent audacity, and 
so the evident paradox may not be completely fortuitous. 

But it follows from our earlier discussion of the general will 
that it is unlikely that this will should be perfect. This being so, 
the perfect conformity of natural and positive law in civil society 
fails to stand, the two orders separate, and it becomes necessary 
for one to be subordinated to the other. Rousseau chooses in these 
circumstances, to make the civil law inferior. It may have three 
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superiors: ‘J'en admets trois seulement. Premièrement l'autorité 
de Dieu et puis celle de la loi naturelle qui dérive de la constitution 
de l’homme et puis celle de l'honneur, plus forte sur un cœur 
honnête que tous les rois de la terre. ... Si jamais l’autorité 
souveraine pouvait être en conflit avec une des trois précédentes, 
il faudrait que la première cédât en cela. Le blasphémateur 
Hobbes est en horreur pour avoir soutenu le contraire’#5. 

The law of nature does not come into existence before civil 
society, but when it does come to exist, then it must be considered 
superior to the law of the state. Or if the law of nature does exist 
before civil society, it develops only in the immediate pre-civil 
state: ‘Car il n’est pas plus permis d’enfreindre les lois naturelles 
par le contrat social, qu’il n’est permis d’enfreindre les lois posi- 
tives par les contrats des particuliers” (ii.200). 

But if Rousseau genuinely believes, as he appears to, that the 
blasphemer Hobbes maintains the assimilation of moral and civil 
law, then it is unlikely that we can be justified in giving a Hobbe- 
sist interpretation to the passage cited from the Economie politique 
noting the legality of theft in ancient Sparta, since it antedates the 
letter in which Rousseau expressly vituperates Hobbes’s sup- 
posed assimilation of the moral and legal orders. It follows then 
that Rousseau most probably followed the views of his prede- 
cessors in commenting Hobbes and assuming that justice had 
moral connotations in Hobbes’s system of the state. 

The English partisan of absolute rule did not assimilate his 
utilitarian moral code with civil justice, although advising that it 
was in a subject’s interests if in conscience he could do just this. 
In this way, the sate was not perfectly absolute. Subjects obeyed 
the law only in so far as it was expedient for them to do so, so 
that the stronger the authority of the sovereign, the more exped- 
ient full obedience became. We have remarked that Rousseau, 
albeit tacitly, likewise admits of the non-absolutism of the state 
through the possibility of appeal to an order other than the 


85 Letter, 15 October 1758; C. G., 
iv.87-88. 
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general will. However if we take the following passage literally 
then this would appear to be contradicted, for the sake of giving 
the impression, as with Hobbes, that there can be no appeal by a 
subject to a higher order of morality than that expressed in the 
sovereign’s laws: ‘De plus, l’aliénation se faisant sans réserve, 
Punion est aussi parfaite qu’elle peut l'être, et nul associé n’a plus 
rien à réclamer: car, s’il restait quelques droits aux particuliers, 
comme il n’y aurait aucun supérieur commun qui pût prononcer 
entre eux et le public, chacun étant en quelque point son propre 
juge, prétendrait bientôt l’être en tous; l’état de nature subsis- 
terait, et l’association deviendrait necessairement tyrannique ou 
vaine”35, 

Such a total alienation can only be hypothetical, for any subject 
breaking the law, for example, is in a sense appealing to a different 
morality from that entailed in the civil law, whether he regard 
that morality as an individual moral code of his own, or as a 
universal code of natural law. Unless the general will be perfect, 
therefore, there must always exist two moral codes, and of these, 
the civil law, which is the sovereign’s own moral code, since it 
cannot determine the wills of subjects always to obedience to 
itself, must be the inferior. 


7. Conclusion 


These possible attributions of influence to Hobbes must re- 
main for the most part tentative. Certainly Rousseau’s acquaint- 
ance with Hobbes, although it almost certainly involved reading 
of him in the original, never appears to have gone especially deep. 
One final example will serve to demonstrate how erroneous 
Rousseau’s knowledge of Hobbes’s might have been, in spite of 
the influence it may well have had in the formation of some of his 
fundamental political principles: 

‘Voilà pourtant jusqu’ot le désir ou plutôt la fureur d’établir 
le despotisme et l’obéissance passive ont conduit un des plus beaux 
génies qui aient existé [z. e. Hobbes] (i.305). 


38 C..S.,.p.244- 
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In De cive*?, Hobbes rejects as ridiculous the notions of active 
and passive obedience. Rousseau probably regarded the doctrines 
of monarchical absolutism and passive obedience as synonymous, 
and for many English political and religious thinkers in the 
seventeenth and eighteenth centuries, this was the case; but for 
Hobbes, it was far from being true. 


37 ch. 14, para. XXIII. 
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Locke and his influence on Rousseau 


2. Rousseau’s acquaintance with Locke 


The Lettres écrites de la montagne! offer one express attestation 
by Rousseau that his views are comparable with those of Locke. 
But the statement must be accepted warily: ‘Locke, Montesquieu, 
l'abbé de Saint-Pierre ont traité les mêmes matières, et souvent 
avec la meme liberté tout au moins. Locke, en particulier, les a 
traitées exactment dans les mêmes principes que moi’ (ii.206). 

All Rousseau’s political writings of the 1750s give evidence of 
the influence of Locke in various ways, and no attempt is made to 
conceal that the English philosopher is used to give support to 
certain theories. However only once does Rousseau mention the 
Gouvernement civil by name: ‘Je trouve dans le Gouvernement civil 
de Locke une objection qui me paraît trop spécieuse pour qu’il 
me soit permis de la dissimuler”. 

There follows a long quotation from Locke on parental 
authority, but this does not appear to derive directly from 
Locke, but rather from Barbeyrac’s synopsis’ of Locke’s chapter 
six, ‘Of parental power’, in the Second treatise. In 1754 the 
French translation of Locke’s tract on civil government was 
published for the fourth time, in Brussels, and the following year, 
a fifth edition appeared in Amsterdam. Rousseau tendered his 
Discours de l'inégalité to the Academy of Dijon in 1754, and it 
seems not unlikely that copies of Locke’s work were still difficult 
to obtain at the time of writing. Even after the new French 


1 written and published in 1764 in 2 Discours de l’inégalite in Du Contrat 
reply to J. R. Tronchin’s Lettres de la social (Paris 1962), p.113, n.(1), re- 
campagne. ferring to p.52. 


3 see Pufendorf, vi. ii.10, n.2. 
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editions of 1754 and 1755, copies may have been almost unob- 
tainable in France. The jurist Linguet is obliged to refer to Locke 
on parental authority through Barbeyrac: 

‘Je n’entends pas l’anglais. J’ignore s’il y a une traduction fran- 
çaise du traité de Locke sur le gouvernement civil. Ainsi je n’ai 
pas pu le lire lui-même, ni savoir si les idées qu’on lui prête sont 
bien réellement les siennes. Mais Jean Barbeyrac dans une note de 
son commentaire sur Pufendorf donne l'extrait d’un chapitre 
contenu dans l’ouvrage de l'écrivain anglais’. 

Linguet goes on to discuss the same paraphrase by Barbeyrac® 
which Rousseau cites in his second Discours. Rousseau makes no 
attempt to conceal that his source of information on Locke is 
indirect: ‘Je négligerai, si l’on veut, l’autorité de Barbeyrac®, qui 
déclare nettement, d’aprés Locke, que nul ne peut vendre sa 
liberté jusqu’à se soumettre à une puissance arbitraire qui le 
traite à sa fantaisie. Car, ajoute-t-il, ce serait vendre sa propre 
viedont on n’est point le maitre’’. 

Such evidence seems to imply that in the mid-1750s, Rousseau’s 
only acquaintance with Locke’s treatise was through the inter- 
mediary of Barbeyrac’s footnotes. This supposition is backed up 
by the occasional references which Rousseau makes to the 
political theories of sir Robert Filmer. Barbeyrac makes one brief 
but explanatory reference® to Filmer, and elsewhere in his foot- 
notes to Pufendorf’s treatise, actually gives a fairly detailed 
synopsis’ of Filmer’s doctrine. The most clear-cut reference 
which Rousseau makes to Filmer is in the Economie politique: 
‘Pai cru qu’il suffirait de ce peu de lignes pour renverser l’odieux 


6 see Pufendorf, vil. viii.6, n.2. 


4 Linguet, Théorie des lois civiles 
7 i.186-187; this did not appear in 


(London 1767), ii.83. 


5 Barbeyrac’s footnotes on Locke 
derive from the English version in 
some cases, since English and not 
French chapter references are given. 
Some derive from Le Clerc’s review of 
both the first and second treatises in 
the Bibliothéque universelle (Amster- 
dam 1690), xix.559-591. 
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système que le chevalier Filmer a tâché d’établir dans un ouvrage 
intitulé Patriarcha, augel deux hommes illustres ont fait trop 
d’honneur en écrivant des livres pour lui répondre’ (i.240). 

The shorter of Barbeyrac’s two comments? on Filmer suggests 
itself as the likely origin of this passage from Rousseau, especially 
as both mention the refutations by Locke and Sidney, but neither 
the third attack on patriarchalism, that of Tyrrell, the Patriarcha 
non monarcha. 

The Contrat social resumes the subject again, briefly and 
ironically", as Rousseau suggests that as the possible heir to 
Adam, he might well be the legitimate ruler of all the world. 
Barbeyrac’s long synopsis of Filmer probably inspired this 
touch of humour. 

All the allusions to Locke which we have so far traced in 
Rousseau suggest no direct reading at all by the time of the second 
Discours. But there is one point which suggests the contrary, for 
in the passage: 

‘Cette cotisation doit étre volontaire: non d’une volonté par- 
ticulière, comme s’il était nécessaire d’avoir le consentement de 
chaque citoyen, et qu’il ne dit fournir que ce qu’il plait’ (1.265), 
the words ‘il lui plait’ are followed in the manuscript", by the 
words ‘Voyez Locke’. This reference does not appear in the 
published version of the ‘Economie politique’, which appeared in 
1755 in the Encyclopédie. No parallel exists in Babeyrac’s foot- 
notes to this allusion in Locke’s treatise’, and if the marginal 
note is not a later interpolation inthe manuscript, it would appear 


10 cf. Barbeyrac in Pufendorf, vi. 
ii.10, n.2: ‘Dupuis Hobbes, un cheva- 
lier de la méme nation nommé Robert 
Filmer a publié un livre intitulé 
Patriarcha pour prouver que tout 
gouvernement doit étre absolu et 
monarchique, et il établit pour fonde- 
ment de son opinion, que le pouvoir 
paternel est entiérement despotique. 
On peut voir dans le Discours du 


gouvernement par Algernon Sidney, et 
dans la premiére partie du traité de 
Mr. Locke sur la méme matiére, com- 
ment ces habiles écrivains renversent 
de fond en comble les conséquences 
que Filmer tire de son faux principe’. 

11 C, S., pp.237-238. 

12 (Neuchatel 1784), p.79 

13 see C. G., ch. 11, paras. CXXVII- 
EXT 
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to demonstrate that Rousseau was directly acquainted with 
Locke’s Second treatise by the mid-1750s. 

Other allusions tend to lend credibility to this view. The 
juxtaposition of the words biens, libertés, vies in a passage of the 
second Discours appears to be too close to Locke to be pure 
coincidence, and where the jurisconsults such as Burlamaqui and 
Pufendorf list individual rights, there is no such resemblance of 
terminology. Cf. Rousseau: ‘Pourquoi se sont-ils [les hommes] 
donné des supérieurs si ce n’est pour les défendre contre l’oppres- 
sion et protéger leurs biens, leurs Zbertés et leurs vies, qui sont 
pour ainsi dire, les éléments constitutifs de leur être’? (1.184). 
Cf. Locke: ‘La raison, qui est cette loi, enseigne à tous les hommes, 
s’ils veulent bien la consulter, qu’étant tous égaux et indépen- 
dants, nul ne doit nuire à un autre par rapport à sa vie, à sa sante, à 
sa liberté, à son bien’. 

No parallel is found in Barbeyrac’s footnotes adhering to 
Locke. Another section of the second Discours could be traced 
to Barbeyrac’s synopsis of Locke on paternal authority: ‘Sans 
recourir aux preuves contraires de Locke et de Sidney’. But 
another explicit reference to Locke finds no parallel in Barbeyrac: 
‘Car, selon l’axiome du sage Locke, “il ne saurait y avoir d’injure 
où il n’y a point de propriété” 16, 

It cannot be stated definitively in the light of the foregoing data, 
that Rousseau was acquainted with Locke only through Barbeyrac 
by 1755, but it does seem likely that Barbeyrac first drew his 
attention to Locke, and provided him with reference material to 
the English thinker, and that at the same time, Rousseau made a 
tentative reading of Locke for himself. 


2. The inalienability of sovereignty 


In chapter 11, we have noted Locke’s reluctance to call the 
legislature sovereign if it is constituted in a mixed form of govern- 


14 C. G., ch. 1, para. In. 16 ;hid., p.72. 
15 Second discours in Du Contrat 
social, p.82. 
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ment such as that of England. On the other hand, the people were 
only potentially supreme, and this latent authority did not war- 
rant the epithet sovereign. The formation of civil society de- 
manded the renunciation of several natural rights to the ‘supreme 
power’ of the legislature, in return for the individual citizen’s 
security of property and civil liberty. For the natural law philos- 
ophers on the continent, the rights required by the government 
through the alienation by the individual of certain potentially 
sovereign functions!?, were what constituted that body as sover- 
eign. In terms of physical and moral liberty, the individual, in 
return for the advantages of civil law, divested himself of certain 
freedoms and assumed certain new obligations. In this way, the 
alienation of certain (but not all) rights could be termed very 
‘real’, and likewise the restrictions which ensued. This alienation 
of the individual’s inherent sovereignty was made tangible in 
the form of a contract tacit or express. Rousseau, up to the first 
draft of the Contrat social, maintained the existence of the con- 
tract of submission, or ‘contrat de gouvernement’ (i.194) as he 
termed it. But at this stage, he accepted the traditional concept 
only as a philosophical notion to explain the right and obligation 
relationship between the moral persons of sovereign and people: 
‘Il ne faut pas prendre les recherches dans lesquelles on peut 
entrer sur ce sujet pour des vérités historiques, mais seulement 
pour des raisonnements hypothétiques et conditionnels, plus 
propres à éclairer la nature des choses qu’à en montrer la véritable 
origine’!’. 

The subtle sophistry of Hobbes’s doctrine of social contract 
had, on Jogical grounds at least, succeeded in amalgamating the 
separate wills of people and sovereign, so that there could be no 
variation between individual and sovereign will. But this system, 
as Hobbes tacitly admits, is fallible, since the will of the individual 

17 Burlamaqui, ii.56: ‘Il est donc 18 Discours de l’inégalite in Du Con- 
clair qu’il y a dans chaque particulier trat social, p.40. 
pour ainsi dire, des semences du 


pouvoir souverain’. Cf. Pufendorf, 
vil. iii.4, from which this derives. 
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cannot be alienated irrevocably for the future. But if the moral 
person of the people were to have one will and their rulers 
another, what safeguard was there for the interests of the indivi- 
dual against those of his superiors, almost certainly non-identical 
with his own? 

Locke, in the British liberal tradition going back to Milton, 
Buchanan and earlier, had set out a form of limited government 
which did away with the need for the term sovereign to qualify 
the government, since the will of the supreme power was not 
absolute and not sufficiently superior to that of the people to make 
such a term justifiable!?. The system of government by the balance 
of powers, as defined by Locke in terms of the English consti- 
tution, was generally comparable with that of limited sovereignty 
accepted by Grotius and his disciples until late in the eighteenth 
century. It provided such a network of controls and balances that 
the potential diversity between the sovereign’s and the subject’s 
will was greatly reduced. But this movement towards assimi- 
lation of two separate wills was not sufficient, for Rousseau, as a 
safeguard for individual liberties. Hobbes had taken the two 
separate wills and conjoined them, but only by an impracticable 
hypothesis. Rousseau sought to reverse this conjunction of wills 
in such a way that it might become a practicable reality. The 
wills of monarch and people could only be assimilated in theory, 
but the wills of individuals and the people could perhaps be 
assimilated in reality. 

But before coming to such a conclusion, Rousseau passed 
through the stage of acceptance of the contractualist view of the 
natural law ‘school’, with an evident tendency to the more 
liberal outlook of Locke, Barbeyrac and Burlamaqui: ‘Je me 
borne, en suivant l’opinion commune, à considérer ici l’établisse- 
ment du corps politique comme un vrai contrat entre le peuple 
et les chefs qu’il se choisit”, 


19 see chapter 11. 
20 Discours de l’inégalite in Du Con- 
trat social, p.84. 
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Like Locke, Rousseau rejects at this stage, the establishment of 
any absolute ruler. Locke had noted the possibility of absolute 
rule, and we have even suggested that he considered the will and 
strength of such a ruler to be sufficiently superior to those of the 
people for the term sovereign to be applicable to him, but we 
have also remarked that he found it polemically wise (although 
philosophically unreasonable, no doubt) to assume that all 
absolute rulers were tyrants. Barbeyrac and Burlamaqui, for all 
their liberalism, regard absolute sovereignty as a morally feasible 
form of government. Rousseau’s views on the dual contract 
system are not clearly defined in the Discours de l'inégalité, but 
he does appear to accept with Locke, that human nature is such 
that a ruler without limitation will inevitably be a ‘bad’ one: ‘On 
ne trouverait pas plus de solidité que de vérité dans l’établisse- 
ment volontaire de la tyrannie, et il serait difficile de montrer la 
validité d’un contrat qui n’obligerait qu’une des parties, où l’on 
mettrait tout d’un côté et rien de l’autre, et qui ne tournerait qu’ 
au préjudice de celui qui s’engage”?1. 

The implication is that the conditions establishing absolute 
sovereignty by contract are unilateral and therefore establish no 
real contract at all, but Rousseau ignores the metaphysical limi- 
tations on absolute sovereignty, implied by the end for which the 
contract was made, namely the welfare of the people, although 
these limitations on the sovereign authority exist only tacitly 
where absolute sovereignty is expressly constituted. At the time 
of writing the Discours de l'inégalité, Rousseau no doubt regarded 
the traditional form of limited sovereignty as the securest means of 
safeguarding the rights of life, liberty and property of the in- 
dividual. 

There is no completely apparent reason why, between the 
second Discours and the two drafts of the Contrat social, Rousseau 
should have determined to discard what was already for many of 
his contemporaries a liberal doctrine of sovereignty, in favour of 


21 ibid., p.83. 
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a scheme developing what was to be an even ‘freer’ form of con- 
stitution. It may have occurred to Rousseau that Locke’s system 
was not liberal enough in safeguarding the people’s rights, per- 
haps because the representative system of Parliament was not 
truly representative’. ‘Le peuple anglais pense étre libre, il se 
trompe fort; il ne l’est que durant l’élection des membres du 
parlement: sitôt qu’ils sont élus, il est esclave, il n’est rien’. 

Or perhaps the possibility of democratic absolutism suggested 
itself as a means of acquiring civil liberty, through reading of 
Hobbes or Pufendorf on democratic government. There is also 
Gierke’s view, which cannot be dismissed, that Rousseau derived 
from Althusius? his view of the inalienability of the sovereignty 
of the people. Althusius was perhaps the first to maintain that the 
sovereignty of the people was never alienable, but there lies a 
difference between his envisaged constitution and Rousseau’s; 
his state is a corporative one while that of Rousseau is purely 
popular. 

It is important to remark that it is the sovereignty of the 
collectivity, the people assembled, which is inalienable in the 
constitution envisaged in the Contrat social. The individual has 
certain rights which, when alienated along with the same rights in 
others, to a certain body, will constitute that body as sovereign. 
All rights, however, are alienable to the collectivity, for Rousseau 
no doubt realized that the concept of inalienable right was one of 
the chief flaws in Hobbes’s scheme, for if one could alienate cer- 
tain rights and retain others, then one was free to retain as many 
rights as one wished, and so, in a sense, there never was any 
alienation. Alienation must be total or it cannot exist. The indi- 
vidual alienates to the community even his right to his own 


22 C, S., Garnier, p.302. Gierke, Johannes Althusius und die 
23 Rousseau mentions Althusius in Entwicklung der naturrechtlichen Staats- 
his Lettres écrites de la montagne  theorien (Breslau 1880). 
(Vaughan i.206). For the possible 24 first published 1762. An earlier 
influence of Althusius’ Politica metho- draft exists, known generally as the 
dice digesta on Rousseau, see Otto von Manuscrit de Genève. 
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life?5, without which alienation, the state could have no right of 
capital punishment. Locke, on the other hand, had claimed the 
right to one’s own life as inalienable, as not even the individual 
himself in the state of nature could with justice kill himself?5. 
Rousseau’s state, the people, becomes absolute proprietor of the 
lives and goods of all by the social contract: ‘Ces clauses, bien 
entendues, se réduisent toutes à une seule: savoir, l’aliénation 
totale de chaque associé avec tous ses droits à toute la commu- 
nauté”?7. 

By the time of writing the Contrat social, Rousseau had evi- 
dently become so eager to reject any form of constitution but that 
of democracy, that he automatically and without sufficient 
reason, assumes that any state in which sovereignty, the legislat- 
ive function, is in the hands of an aristocracy or a monarch, will 
ipso facto entail degeneration into oligarchy or tyranny: ‘Renoncer 
à sa liberté, c’est renoncer à sa qualité d’homme, aux droits de 
l'humanité, même à ses devoirs. Il n’y a nul dédommagement 
possible pour quiconque renonce à tout. Une telle renonciation 
est incompatible avec la nature de l’homme; et c’est ôter toute 
moralité à ses actions que d’ôter toute liberté à sa volonté. Enfin 
c’est une convention vaine et contradictoire de stipuler d’une 
part une autorité absolue, et de l’autre une obéissance sans 
bornes”?5. 

In the Discours de l'inégalité, Rousseau had hinted at some 
thing like an acceptance of limited monarchy or aristocracy. In 
the Contrat social, perhaps for the purpose of enhancing the 
appeal of his own doctrine, he assimilates all forms of govern- 
ment?’ other than democracy with ‘bad’ forms, or rather regards 
tyranny and democracy as the only two possible forms of 


25 C. S., Garnier, p.256. but in its normally accepted use re- 
26 C, G., ch. 3, para. 11. ferring to the powers of state as a 
27 C. S., Garnier, p.243. collective whole. Similarly, I do not 
28 ibid., pp.239-240. use monarchy, democracy, aristocracy 


29 note that I do not use the term with Rousseau’s connotations referring 
government with Rousseau’s meaning only to executive government. 
of non-sovereign executive authority, 
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government, tyranny being understood to cover all forms of 
aristocracy and monarchy, good or bad. 

But it does not follow that a non-democratic government is 
always tyrannical, nor does it follow that where non-democratic 
government exists (as Rousseau admits that it may), the authority 
of that government is non-sovereign, since the people cannot be 
divested of their sovereignty even by force: ‘A l’instant qu’il y 
a un maitre, il n’y a plus de souverain et dès lors le corps politique 
est détruit’. 

If a monarch or aristocracy may impose its will on the people, 
then whether they are freely consenting, or are obliged by force 
to obey, the monarch or aristocracy may as readily be termed 
sovereign as the collectivity which receives obedience from sub- 
jects in Rousseau’s envisaged democracy, for the essence of 
obedience for Rousseau must be in de facto and not in de jure 
obedience. If sovereignty could be alienated to the people so that 
the individual obeyed the general will and not his own private 
will, then there should be no reason why he could not possibly 
obey another will different from his own, that of a monarch or 
aristocracy. In other words, unless the individual’s will is always 
identical with the general will (and Rousseau admits that it is not), 
obedience to the collectivity is obedience to a master with 
another will, just as would be obedience to a monarch or senate, 
and so all obedience to another body implying an alienation of 
rights to that body’s will in the first place, all obedience, forced 
or otherwise, to a body with a will other than one’s own, would 
constitute sovereignty in that body, if we accept Rousseau’s 
premiss that individual rights are alienable at all. But we shall 
discuss Rousseau’s rejection of sovereignty outside democracy in 
more detail in dealing with the fallibility of the general will, and 
Rousseau’s failure to distinguish correctly between obligation 
and constraint. 

For the same reasons that he maintains that the individual’s 
sovereignty is alienable only to the collectivity, Rousseau affirms 
258 


THE INFLUENCE OF HOBBES AND LOCKE 


that once in the possession of the people as a unified body, it can- 
not then be alienated to an aristocracy or monarch. This is per- 
haps a refutation of Hobbes’s**, or Pufendorf’s*? view, that the 
sovereignty of a people in a democracy may be alienated to one 
or to many, and so establish a new form of government. Grotius 
gives no objection to sovereignty being alienated, like a patri- 
mony, for if it has been alienated once by the individual, there is 
no reason why its /ocus should not be changed again: ‘La souver- 
aineté peut étre aliénée, comme toutes les autres choses, par 
celui à qui elle appartient véritablement’®?. 

In a sense, Rousseau is prepared to contradict himself in main- 
taining the inalienability of sovereignty, for he admits that a 
private will, z. e. that of a monarch or an aristocracy, might con- 
cord with the general will: ‘Je dis donc que la souveraineté n’étant 
que exercice de la volonté générale, ne peut jamais s’aliéner. . . . 
En effet, s’il n’est pas impossible qu’une volonté particulière 
s'accorde sur quelque point avec la volonté générale, il est im- 
possible au moins que cet accord soit durable et constant’. 

But although Rousseau gives a semblance of admitting that not 
all monarchy and aristocracy are tyranny, and that the sovereignty 
of the individual or the people may be alienated to one or many 
granted certain favourable conditions, he establishes other cir- 
cumstances which preclude such an alienation, namely the fact 
that only the collectivity and the general will could determine 
whether in fact the alienation was warranted, and this would 
demand the continual existence of the sovereign people, as they 
could only determine for the present and not for the future: 
‘Celui qui rédige les lois n’a donc, ou ne doit avoir, aucun droit 
législatif. Et le peuple même ne peut, quand il le voudrait, se 
dépouiller de ce droit incommunicable parce que, selon le pacte 


30 see Du C., ch. 7, para. vii. 32 Le Droit de la guerre et de la paix 
31 Pufendorf, vil. ii.8. (Leiden 1759), p.316. 
33 C. S., Garnier, p.250. 
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fondamental, il n’y a que la volonté générale qui oblige les par- 
ticuliers, et qu’on ne peut jamais s’assurer qu’une volonté par- 
ticulière est conforme à la volonté générale qu'après lavoir 
soumise aux suffrages libres du peuple’ (ii.53). 

Locke had maintained the necessity of certain forces limiting 
the functions of state to prevent abusive use of legislative or 
executive authority, and to prevent the existence of absolute rule 
as he envisaged it. Rousseau no doubt intended to go one step 
further and safeguard against the abuse of even a limited form of 
government. Hobbes had indicated that all governments are 
absolute, and that a supposedly limited government is in reality 
absolute, or else the limiting body is the real absolute sovereign. 
Rousseau certainly realized that limited sovereignty was a non- 
sense; he also appears to have concluded in the Contrat social, 
that if sovereignty were always absolute, it should be absolute in 
such a way that abusive rule could not exist. This was feasible in 
terms of his system provided that the overall rectitude of the 
general will were maintained, but it did not follow from this that 
sovereignty was inalienable*5 and that democracy could be the 
only form of government. Rousseau’s system as he envisaged it. 
was doubtless a step towards non-arbitrary rule, but there could 
be no complete assimilation of individual and sovereign will other 
than by anarchy, where the individual could not alienate his will 
even to the collectivity, but would himself be sovereign, but over 
himself alone, and this would be no practicable form of govern- 
ment. 


3- The relationship between the legislative and executive powers in 
the Contrat social 


Amongst the notable innovations of the Contrat social is that of 
the relationship between the sovereign people, who form the 


34 see Du C., ch. 6, para xviii. goes so far as to ask how, if sovereignty 

35 Elie Luzac, in his Lettre d’un is inalienable, that of the individual 
anonyme, pp.85-86, stresses the fact that may be alienated to the collectivity. 
sovereignty is alienable. On p.74, he 
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legislature when assembled, and the executive, which Rousseau 
calls the government, and which is non-sovereign, is subordinate 
to the sovereign, and is not related to this body by any convention 
but by a commission. The will of the sovereign being a moral 
entity, it cannot be deputed to any other body, but the force 
which is the exercise of that will may be transferred on trust to an 
executive body. 

By an audacious reversal of the people/government relation- 
ship established in Locke, by which the people are trustors and 
confide by consent their own authority to the government as 
trustees, without any intervening pact of submission, Rousseau 
attempts to establish the relationship between people and govern- 
ment in his envisaged democratic state, in much the same way as 
Locke, so that the government holds its authority by commission, 
and not by pact, for the original contract precludes the making of 
a second contract. Rousseau even goes so far as to reject the 
‘contrat de gouvernement” which he himself had accepted with 
certain limitations in the Discours de l'inégalité, by assuming first 
that gouvernement has his connotation of executive only, and that 
peuple has his connotation of souverain, and then tacitly dismissing 
the partisans of the theory of dual contract, as if they stipulated 
a contract of submission using Rousseau’s definitions of gouverne- 
ment and peuple: ‘Plusieurs ont prétendu que l’acte de cet établisse- 
ment [du gouvernement] était un contrat entre le peuple et les 
chefs qu’il se donne, contrat par lequel on stipulait entre les deux 
parties des conditions sous lesquelles l’une s’obligeait à comman- 
der et l’autre à obéir. On conviendra, je m’assure, que voilà une 
étrange manière de contracter”#. 

The Protestant monarchomachi (Buchanan, Poynet, Languet, 
Boucher, Hotman, Calvin, Cartwright, Knox), like Milton and 
Locke, all expressly avoided use of the notion of a contract of 
submission. Milton goes so far as to imply that the people are 
sovereign: ‘The power they [the people] gave to the king is still 


4° C. S., Garnier, p.304. 
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by nature and by its particular virtue, or so to speak virtually 
retained by the people even after they have granted it to 
another’’’. 

Locke did not go so far as to suggest that the people were 
sovereign, and to accept as Milton did, the theory of dual sover- 
eignty, that is, the real sovereignty of the people and the personal 
sovereignty of the monarch. Apart for the reason already sug- 
gested in chapter two for Locke’s avoidance of the term sovereign- 
ty, it is possible that he considered it synonymous with supreme 
power, which he frequently uses, or alternatively that he regarded 
sovereignty as lying with the government, however limited it 
might be, but preferred not to designate it as such, in order not to 
alienate the Whig supporters of the sovereignty of the people. 

By implication then, in certain English political tracts in the 
Whig tradition, the people could be said to be sovereign and hold 
legislative supremacy, and the executive be regarded as the 
government. But in reality, as Locke clearly shows, this was far 
from the truth, and through the balance of powers and its con- 
stitution of a ‘mixed’ state, England was far from being demo- 
cratically ruled, a fact which Rousseau himself openly admits**. 

It is apparent, therefore, that if Rousseau’s unusual delineation 
of the sovereign/government relationship were based on Locke, 
or on any of his liberal English predecessors, it was by an unusual 
extension of meaning. By it, the sovereign people comes to dictate 
to a non-sovereign executive. In terms of reality, regardless of 
polemical considerations, Locke no doubt considered the people 
as such, in spite of their parliamentary representatives, as far 
from being supreme. The sovereignty of the people meant the 
sovereignty of the people’s representatives, to English liberals in 


37 Milton, A Defence of the people of 
England in Complete prose works of 
John Milton (1966), iv.466-467. Cf. 
Locke, Du gouvernement civil, ch. 12, 
para, 1: Le peuple doit étre considéré, 
a cet égard, comme ayant toujours le 
pouvoir souverain, mais non toutefois 
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lexerce pas tandis que la forme de 
gouvernement qu’il a établie subsiste’. 

38 Cf. the republican dictum: ‘Ejus 
est destituere, cujus est instituere’. see 
footnote thirty. 
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the seventeenth and eighteenth centuries. To Rousseau, it meant 
the sovereignty of the people literally assembled, for the will of 
the sovereign could not be delegated, as could the force. 

The notion that the government is established by commission 
could derive from Locke. Cf. Rousseau: ‘Ainsi ceux qui préten- 
dent que lacte par lequel un peuple se soumet à des chefs n’est 
point un contrat ont grande raison. Ce n’est absolument qu’une 
commission, un emploi dans lequel, simples officiers du souverain, 
ils exercent en son nom le pouvoir dont il les a faits dépositaires, 
et qu’il peut limiter, modifier et reprendre quand il lui plaît #?. Cf. 
Locke: ‘Chacun est maître sans doute et peut disposer de sa 
volonté particulière lorsque ceux qui, par le désir et le consente- 
ment de la société ont été établis pour être les interprètes et les 
gardiens de la volonté publique, n’ont pas la liberté d’agir comme 
ils souhaiterient et conformément à leur commission’#?. 

However Rousseau regards the commettant as being inevitably 
superior to the commis. The same is not true of Locke’s theory of 
the state, where the trustor is in fact inferior to the trustee, so long 
as the latter fulfils its function. But this question was one which 
could be and was argued either way in the conflict between 
Crown and Parliament in England in the seventeenth century. 
Although Rousseau distorts the views of Locke in establishing 
the rapport of government to people, it seems likely that his 
notion of commission derives from the English philosopher, and 
perhaps also from English republicans such as Milton and Sidney. 


39 C. S., Garnier, p.273. 

# Du G: C., ch. 18, para 1. Cf. 
ch. 18, para xxv, for two similar uses 
of commission. 
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CHAPTER XXI 
Hobbes: Conclusion 


z. Distribution, 1690-1767. 
Table of cognizance of Hobbes in our period 

1690 Régis, Systéme de philosophie, section ‘La morale’ based on 
Hobbes. 

1695 Bayle’s Dictionnaire, article ‘Hobbes’. 

1704 Bayle, Réponse aux questions d’un provincial. Hobbes 
mentioned. 

1706 Barbeyrac makes several references to Hobbes in the foot- 
notes of his translation of the De Jure naturae et gentium. 

1709 Bossuet’s Politique still unfinished at his death. Slight influ- 
ence of Hobbes. 

1710 Hobbes called the leader of the ‘nouveaux Pyrrhoniens’ in 
the Journal des savants. 

1715 Desbans’s Principes naturels du droit et de la politique, based 
on Hobbes’s doctrine. 

1716 Leibniz’s Jugement d’un anonyme first published in French. 
Pufendorf accused of Hobbesist tendencies. 

1717 Clarke, De l'existence et des attributs de Dieu, (French trans- 
lation). Analysis of Hobbes. 

1717 Review of this work in the Journal des savants. 

1721 Montesquieu, Lettres persanes. One possible allusion to 
Hobbes. 

1725 Burnet, Histoire des dernières révolutions d’Angleterre, 
(French translation). Brief references to Hobbes. 

1728 Nicéron, Mémoires pour servir a Uhistoire des hommes 
illustres dans la république des lettres. Brief synopsis of 
Leviathan. 


265 


STUDIES ON VOLTAIRE 


1731 Barbeyrac, Recueil de discours. Reference to Hobbes. 

1732 Legendre de Saint-Aubin, Traité de l'opinion. References to 
Hobbes. 

1734 Heinecke, Eléments du droit de la nature et des gens, (French 
translation). Reference and allusions to Hobbes. 

1742 Warburton, Dissertations sur l'union de la religion, de la 
morale et de la politique (French translation). Brief 
references to Hobbes. 

1743 Richer d’Aube, Essai sur les principes du droit et de la morale. 
Brief analysis of Hobbes. 

1743 Review of Richer in the Journal des savants. References to 
Hobbes. 

1744 Cumberland, Traité philosophique des lois naturelles (French 
translation). Long refutation of Hobbes. 

1744 Review of Cumberland in the Bibliothèque raisonnée. 
References to Hobbes. 

1744 Review of Cumberland in the Journal des savants. Refer- 
ences to Hobbes. 

1746 Article in the Bibliothèque britannique refers to article on 
Cumberland in the Bibliothèque raisonnée, 1744. Hobbes 
mentioned. 

1746 Formey, Conseils pour former une bibliothèque peu nom- 

breuse mats choisie. Mention of Hobbes. 

1747 Burlamaqui, Principes du droit naturel. Allusions to Hobbes. 

1748 Montesquieu, Esprit des lois. A few allusions to Hobbes’s 
doctrine. 

1749 Nouvelles ecclésiastiques. Montesquieu accused of following 
the doctrine of Hobbes and Spinoza. 

1750 Montesquieu, Défense de l'esprit des lois. Montesquieu 
defends himself against the accusations of the Nouvelles 
ecclésiastiques. 

1750 Rousseau, Discours sur les sciences et les arts. Hobbes 
mentioned. 
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1751 First volume of the Encyclopédie. Various allusions,refer- 
ences, analyses in vols. 1, v, vill, XV, XVII of the Encyclo- 
pédie. 

1751 Burlamaqui, Principes du droit politique. Allusions to 
Hobbes. 

1751 Réal de Curban, La Science du gouvernement. First volume. 
References and allusions to Hobbes also in vols. rv, vir. 

1754 Mémoires de Trévoux. Review of Brucker’s Historia critica 
philosophiae, vol. 1v. Mention of section on Hobbes. 

1754 Rousseau, Discours de l’inégalite. Allusions to Hobbes. 

1755 Claustre, Table générale des matiéres contenues dans le 
Journal des savants, vol. v. Reference to Richer’s work 
and to the review on it in the Journal des savants, 1743. 
Hobbes mentioned. Also references to the review of 
Clarke in the Journal des savants, 1717. Hobbes men- 
tioned. 

1755 Morelly, Code de la nature. Hobbes mentioned. 

1757 Martin Hübner, Essai sur l’histoire du droit naturel. Long 
section on Hobbes. | 

1758 Wolff, Principes du droit de la nature et des gens. Hobbes 
mentioned in Formey’s introduction. 

1758 Bonnaire, La Règle des devoirs. Allusion to Hobbes or 
Spinoza. 

1760 Le Conservateur. Abridged translation of parts of the 
Leviathan. 

1760 Formey, Histoire abrégée de la philosophie. Brief synopsis of 
Hobbes. 

1760 Savérien, Histoire des philosophes modernes. Section on 
Hobbes. 

1762 Rousseau, Contrat social. References and allusions to 
Hobbes. 

1766 Burlamaqui, Principes du droit de la nature et des gens. 
Detailed synopsis of Hobbes in Félice’s introduction. 
Hobbes also used in some of Félice’s footnotes. 

1766 Voltaire, Le Philosophe ignorant. Brief section on Hobbes. 
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1766 Luzac, Lettre d’un anonyme à monsieur Jean-Jacques 
Rousseau. Mention of Hobbes. 
1767 Mention of Hobbes in letter by Rousseau to Mirabeau. 
This table indicates forty-seven sources of cognizance of 
Hobbes (regarding the Encyclopédie as a collective whole). Dis- 
tribution appears to be fairly even over the entire period. 


2. The degree of cognizance 


The following groupings are intended to make a general 
classification of the types of cognizance of Hobbes which are 
treated in this thesis. These classifications are fairly general, and 
there is a certain degree of overlap, as, for example, where a work 
might contain both a synopsis and a refutation of Hobbes’. A 
section entitled ‘Miscomprehension of Hobbes’s notion of in- 
justice’ indicates those writers who fail to appreciate the meaning 
of the term injustice with its Hobbesian meaning, and therefore 
go on to assume that all morality is arbitrarily the product of the 
sovereign’s will in civil society, and is claimed by Hobbes to be 
universal at the same time, in that the laws of the state impose an 
obligation, conscientiously binding, to obey. Failure to under- 
stand Hobbesian ethics appears to have led commentators astray 
in the seventeenth and eighteenth centuries. A section also indi- 
cates those writers, beginning with Bayle, who adopt the synopsis 
of the Leviathan first found in the life of Hobbes published in 
London, in Latin, in 1681. Titles of works are not indicated in 
this section, even where one writer’s name might be relevant to 
several works. 

a Mentions. Mentions in journals, 1686, 1710, 1754, 17553 
Leibniz, Mably, Morelly, Luzac. 

b Refutations and (or) analyses. In journals, 1689, 1717, 1743. 
In the Encyclopédie in the articles ‘Sujet, Vingtiéme’; Richer 
d’Aube, Burlamaqui, Hübner, Félice, Savérien, Rousseau. 

c. Synopsis. In the Encyclopédie in the articles ‘Hobbisme, 
Droit de la nature’; Brucker, Moréri, Legendre, Réal, Félice, 
Formey, Bayle, Nicéron, Barbeyrac, Savérien. 
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d. Synopsis from the Vita. Encyclopédie article ‘Droit de la 
nature’; Bayle, Nicéron, Barbeyrac, Réal, Félice, Savérien. 

e. Miscomprehension of Hobbes’s notion of injustice. In 
journals 1689, 1744, 1749; Eycyclopédie articles ‘Autorité politique, 
Injustice, Vertu, Contrat’; Montesquieu, Burlamaqui, Hiibner, 
Voltaire, Essai touchant les lois naturelles (by allusion), Bonnaire 
(by allusion). Régis appears to understand the purely legal 
notion of the term, and Réal comes close to such an understanding. 

f. Influence of Hobbes. Bossuet, Régis, Essais de morale et de 
politique, Desbans, Rousseau (probable influence). 

g. Quotations from Hobbes and footnote comments on passages. 
Merlat, Barbeyrac, Félice. 

Suffixation based on proper names would seem to indicate that 
the person in question was well-known, at least by name. We 
have noted use in our period of the terms hoddésien, Hobbisme, 
Hobbésianisme. While the suffix -isme would tend to suggest a 
doctrine so well-known that it could almost be regarded as a 
systematized one with a noteworthy following, the existence of 
two parallel words of this type derived from the name Hobbes 
might suggest that this process was not sufficiently advanced for 
Hobbes’s doctrine to be known by one accepted term only. It 
nevertheless suggests widespread knowledge of his leadership 
of a certain ‘school’ of political thought. The name Hobbes itself, 
generally referred to without the Christian name and without 
localization of Hobbes’s identity, tends to suggest that Hobbes 
was fairly well-known on the Continent in the eighteenth century. 
This however, as this thesis indicates, is far from indicating either 
widespread reading or extensive comprehension of Hobbes’s 
doctrinaire teachings. 

This study has made some attempt at suggesting where com- 
mentary on Hobbes is derived from secondary sources, and 
where it is derived from primary reading. Assuming that writers 
of most journal articles are different persons (where their names 
are unknown), we estimate that out of thirty-six writers referring 
to Hobbes (in varying degrees of depth), only nine can reasonably 
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certainly be said to have some first-hand acquaintance with 
Hobbes’s works. They are Félice, Barbeyrac, Rousseau, Jaucourt, 
Régis, Bossuet, Montesquieu, the author of the Essais de morale et 
de politique, and the translator of the Leviathan in Le Conservateur. 
What is perhaps even more interesting than this proportion is the 
fact that a writer such as Hiibner includes a long article on Hobbes 
in his Essai sur l’histoire du droit naturel, and yet makes such 
obvious errors that it seems unlikely that he read any of Hobbes 
at all for himself in the original text. However other evidence 
shows that Hübner was far from being the only writer of his 
time to comment authoritatively on Hobbes without any im- 
mediate acquaintance with his philosophy. 

It is difficult to compare penetration of the De cive in franco- 
phone circles in the eighteenth century, with that of the Leviathan. 
Criticism of Hobbes was generally far from subtle enough to 
bring out the difference between these two works. However to 
gain some impression of their penetration relative to one another, 
it is necessary to compare frequency of title mentions and fre- 
quency of quotation references. The De corpore politico is little 
mentioned, and was in any case generally superseded by the two 
better-known works. The De cive tends to be mentioned and 
cited more often than the Leviathan, both in its Latin version 
and in the Sorbiére translation. References to the Leviathan are 
fairly frequent, however, but predictably enough, these refer to it 
generally only by name, giving no citations and page references. 
Neither is any distinction made between the English original 
and Hobbes’s Latin version. In view of the fact that English was 
still a little-known language on the Continent in the eighteenth 
century, and Latin still survived to some extent as the tongue of 
scholarship, it seems not unlikely that the Latin version was the 
better known of the two outside England. But the translator of 
part of the Leviathan in Le Conservateur, 1760, notes, we have 
observed, that the Leviathan was rare in France in the mid- 
eighteenth century. This no doubt alludes chiefly to the Latin 
version. Furthermore, there are mentions of the Leviathan in our 
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period, but the paucity of quotation suggests that the work was 
known mostly by reputation. It was not republished at all in our 
period, and even the De cive only reappeared once in that time, 
in a new printing of the Latin version in Amsterdam in 1696. The 
rarity of the text of the Leviathan might explain in part why so 
many writers were obliged to plagiarize in producing a brief 
synopsis of the work, but, to go by library catalogues, seven- 
teenth century editions of the De cive do not appear to have been 
rare in the eighteenth century and so could present no excuse for 
the failure of Hobbes’s critics to base their interpretations on the 
text itself. 


3. General I 


In most cases where the name Hobbes appears in our period, 
it is not in connection with his doctrine of the state, but with 
reference to the widely held belief that he was an atheist. His 
name also arises frequently in connection with his hypothesis of 
the state of nature as a state of ‘war of all against all’. These two 
themes appear to dominate the field of Hobbes cognizance, 
especially in various articles in the Encyclopédie. 

Hobbes does not appear to have exerted any influence on the 
partisans of the so-called ‘enlightened despotism school’, a fact 
which is totally predictable in view of the fact that writers such as 
Mercier de la Riviére and Raynal developed their doctrines of the 
state, in so far as sovereignty was concerned, largely from the 
natural law ‘school’ view of absolute sovereignty. Mably, their 
contemporary, shows no influence of Hobbes, although he is 
mentioned with criticism in his De l'étude de la politique. 

Many of those who treat of Hobbes in their works do not, as 
we have noted frequently, have any degree of familiarity with his 
works themselves. This fact can be viewed from several angles, 
Copies of Hobbes’s political works may have been difficult to 
obtain in French, Latin or English. Plagiarism was an accepted 
phenomenon, especially in the compilation of encyclopaedias, 
and compilers were often far from scrupulous in acknowledging 
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their sources. The actual errors which commentators fall into are 
perhaps more excusable than the fact of making criticism without 
adequate familiarity with the writer under examination. Pufen- 
dorf, perhaps better than anyone, could have interpreted Hobbes 
correctly. Much of his long exegesis of Hobbes is accurate, but it 
is in some of the most vital points that, like Cumberland and 
others, he goes astray. It was perhaps natural therefore, that 
lesser philosophers and general writers should perpetuate such 
errors. Only those few who appear to have imitated Hobbes, 
namely Régis, Spinoza, Desbans and the author of the Essais de 
morale et de politique appear to have come particularly close to 
Hobbes’s notion of the state. But of these, only Spinoza would 
seem to have grasped totally the Hobbesian concept of natural 
law. To the other three, it remained the traditional code of a 
universal order, even where Hobbes’s natural laws are followed 
in the closest detail. 

Some adapted Hobbes in part to the ends of their own system. 
Velthuysen did this, and even Pufendorf himself to a certain 
extent. Both, as a result, were accused of Hobbesism. The failure 
of comprehension of Hobbes generally may well be traced back to 
the fact that indoctrinated with centuries of religious teaching, 
which for many tended to assimilate natural law and non-positive 
divine law, most thinkers could not even begin to conceive of an 
order in which right and wrong were not determined de facto by 
an outside act of judgment on certain actions. The doctrine of 
original sin perpetuated such beliefs and it seems likely that it 
was only with the development of a new interest in determinist 
religious philosophies, that the possibility of a subjective order 
only of morality could be conceived of. But such a change could 
only take place slowly with a decline in religious ‘faith’ as opposed 
to rationality, and a concomitant decline in the long established 
concept of natural law as a universally binding code. The natural 
law ‘school’ remained strong in the seventeenth and eighteenth 
centuries and generations of prejudiced thinking slowed down the 
process of comprehension of Hobbes and Spinoza. When ration- 
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alism came to take over some of the scope of religion in the late 
eighteenth and early nineteenth centuries, together with a gradual 
eclipse of natural law teaching, it was altogether predictable that 
the utilitarian philosophy of Hobbes should resuscitate as it did. 


4. Eighteenth century comments on understanding of Hobbes, and on 
the availability of the Leviathan. 


This section reproduces those comments already cited in this 
dissertation, which indicate from a contemporary viewpoint, how 
erroneous the comprehension of Hobbes could be, and how 
readily writers might comment on Hobbes without having read 
him. 

a. Pufendorf. ‘Quanquam et illud non raro contingere videas, 
ut ab illis maximo cum supercilio condemnetur, abs quibus 
minime lectus fuit, aut intellectus’. 

b. Diderot (“Hobbisme’). ‘Il [Hobbes] fut loué et blâmé sans 
mesure. La plupart de ceux qui ne peuvent entendre son nom sans 
frémir n’ont pas lu et ne sont pas en état de lire une page de ses 
ouvrages’. 

c. Félice. ‘Plusieurs en entendent parler [du système de morale 
que Hobbes a tracé] ou même en parlent sans le connaître’. 

d. Frederick 11. ‘Pai lu | 4BC de Voltaire, et je vous réponds 
qu’il ne connaît ni entend l’abc de Hugo Grotius, que probable- 
ment il n’a jamais lu Hobbes non plus’. 

e. Hübner. ‘Le traité de Hobbes Du citoyen est connu de tout le 
monde’. (We have already observed that perhaps Hübner never 
read the De cive himself, or if so, then only superficially). 

f. Rousseau. ‘Quand j’entends élever Grotius jusqu’aux nues et 
couvrir Hobbes d’exécration, je vois combien d’hommes sensés 
lisent ou comprennent ces deux auteurs’. 

g. The translator of parts of the Leviathan in Le Conservateur, 
2760. ‘Le Leviathan est très rare. Bruys nous assure dans ses 
Mémoires que la Barre de Beaumarchais s’était proposé d’en 
donner une traduction mais qu’une brouillerie survenue avec son 
libraire empécha l’exécution de ce dessein’. 
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5. Library and bookshop catalogues, booklists 


a. Barbeyrac’s library catalogue. i. Les Fondements de la politique, 
Amsterdam 1649. ii. Th. Hobbesit Opera philosophica, Amsterdam 
1668. 

b. Montesquieu’s library catalogue. i. Opera philosophica. ii. 
Two editions of the De cive in French. 

c. Bossuet’s library. Several copies of the De cive and the 
Leviathan. 

d. Catalogue des livres de m. Secousse, Paris 1755. i. Elementa 
philosophica de cive, Amsterdam 1657. ii. Eléments philosophiques 
du bon citoyen, Paris 1651, and another edition, 1652. 

e. Books recommended by Diderot in his Plan d’une université 
pour le gouvernement de Russie. This includes “Les Devoirs de 
l’homme et du citoyen par Hobbes’. It would seem rather odd that 
Diderot should attribute to Hobbes a work by Pufendorf. 


6. General II 


It is perhaps significant that most of those works which deal 
with Hobbes and which are mentioned in this thesis are published 
outside France, especially in Holland. Apart from the fact that 
Amsterdam may be regarded as the publishing capital of the 
‘république des lettres’ in the eighteenth century, it seems possible 
that there was sufficient hostility to Hobbes in almost all political 
and religious circles in France in the period, to make publication 
in France inexpedient. The censorship powers of the Sorbonne, 
the Parlement and the Conseil d’état were sufficient to discourage 
publication in France of Hobbes’s anti-Church writings, however 
pro-royalist they may have been. But almost all francophone 
cognizance of Hobbes would appear to be critical in our period. 
It may have seemed wise to publish even criticism of Hobbes out- 
side France, for fear of misinterpretation by over-zealous de- 
tractors. Montesquieu was to suffer accusations of Spinozism by 
the Nouvelles ecclésiastiques, purely through misinterpretation. 
However very little information on this subject can accurately be 
ascertained purely from place of publication. 
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Praise of Hobbes is comparatively rare amongst his critics. 
However several, amongst them Rousseau, Pufendorf and 
Diderot, do not fail to give some credit to his doctrine where it is 
undeniably merited. He is praised as a partisan of the royalist 
cause in the Choix des anciens Mercures, vol. xLvir. This is rather 
unusual as royalist supporters generally disparaged Hobbes for 
other aspects of his doctrine, if not for his avowed support of 
monarchy. Rousseau, who appears to have read Hobbes, to have 
understood him partially and to have been influenced by him, 
rarely fails to find fault with the Hobbesian system when it comes 
to the attention of his pen. Exceptional therefore is his qualifi- 
cation of Hobbes as ‘un des plus beaux génies qui aient existé’, in 
the Zitat de guerre. 

The evidence so far indicates what might appear to be wide- 
spread awareness of Hobbes’s political philosophy in the period 
1690-1767. However, if viewed in the total context of journals 
and books dealing with political philosophy themes in the same 
period, the extent of this awareness seems far smaller. It is imposs- 
ible to calculate what might be termed a frequency ratio without 
actually involving statistics. However, an indication of works 
dealing with the same fields of philosophy, in which there is no 
mention of, or apparent influence of Hobbes at all, will serve per- 
haps as a guideline to indicate the relative paucity of cognizance. 
Listed here are six works in which some mention might have 
been expected, but in which there is none. Vattel, Essai sur le 
fondement du droit naturel; Formey, Le Bonheur, ou nouveau 
systéme de jurisprudence naturelle; Wolff, Principes du droit de la 
nature et des gens (translated by Formey); Wolff, Institutions du 
droit de la nature et des gens (another version); Vicat, Traité du droit 
naturel; Boulanger, Recherches sur l’origine du depotisme oriental. 


7. General III. 


A few general remarks may serve at this point as a concise 
recapitulation of some of the more important points of interpret- 
ation dealt with in regard to Hobbes in this thesis. 
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The notion ofutilitarian morality appears confused for Hobbes, 
quite apart from the fact that this ethical system does not appear 
to evolve in any clear way by its transition from the state of nature 
to that of civil society. Whether it can change at all seems dubious 
by the very fact of the qualities which go to constitute the very 
notion of utilitarian ethics. Although he goes some of the way 
towards differentiating subjectivity and objectivity, Hobbes does 
not go far enough. It is not clear whether contravention of natural 
law prescriptions in the state of nature is to be viewed from a 
subjective or an objective point of view. The problem must be 
considered of whether a given individual himself regards morality 
as being dependent on expediency. Hobbes tends to superimpose 
on the individual’s possible moral code, a utilitarian code which, 
because it depends on an objective viewpoint, could be as universal 
as the traditional natural law which Hobbes rejects. In other 
words, Hobbes fails to show that an individual may only be 
guilty of contravention of natural law in so far as he himself 
considers himself guilty, and this will depend on the individual’s 
own view, whatever it might be, of right and wrong. Hobbes 
would seem to impose an objective viewpoint on a subjective one, 
as if the omniscient observer could claim: ‘This individual has 
broken the utilitarian law of nature because I note that he notes 
that he has acted contrary to that which is useful to him’. But only 
the individual can note what he notes, and his moral code may 
not be a utilitarian one. But Hobbes might deny that the utility 
principle demolishes one universal order, merely to replace it 
with another, by the fact of his own admission that the natural 
laws which he defines are not really laws, but principles of guid- 
ance, and therefore as such, cannot be contravened, or be used to 
determine objective criteria of right and wrong. 

If, like his imitator Régis, Hobbes had accepted natural laws as 
belonging to the traditional universal order, but had continued to 
distinguish morality from legality, then no doubt his purely legal 
notion of justice would have been understood more adequately 
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than it was. Most commentators with whom we have dealt how- 
ever, assume that Hobbes’s natural laws are the traditional laws 
of nature, but that the law of the sovereign replaces them and 
becomes a moral as well as a positive law, and is as universal as 
the code which it supersedes. 
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CHAPTER XXII 
Locke: Conclusion 


z. Distribution, 1697-1767 
Table of cognizance of Locke in our period 


1690 Publication of the Treatises of government. 

1690 Review of these in the Bibliotheque universelle. 

1691 Du gouvernement civil, French translation by Mazel. 

1691 Brief review of this translation in the Histoire des ouvrages des 
savants. 

1691 Mention of the preface of the Du G. C. in the Bibliothèque 
universelle. 

1693 Bayle mentions popularity of Locke’s work among Pro- 
testants, in a letter to Minutoli. 

1705 Bibliothèque choisie. Mention of a new French version due 
to be made. 

1705 Nouvelles de la république des lettres. Mention of the two 
treatises. 

1706 Pufendorf, Le Droit de la nature et des gens (French transla- 
tion). Several footnote references to Locke by Barbeyrac. 

1721 Montesquieu, Lettres persanes. One possible allusion to 
Locke, but probably derived from Barbeyrac. 

1724 New edition of Mazel’s translation. 

1724 Grotius, Le Droit de la guerre et de la paix (French transla- 
tion). Locke’s influence in a few of Barbeyrac’s footnotes. 

1744 Cumberland, Traité philosophique des lois naturelles (French 
translation). One footnote reference to Locke. 

1748 Montesquieu, Esprit des lois. Some influence of Locke in 
chapter on the English constitution. 

1749 New edition of Mazel’s translation. 
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1751 Réal de Curban La Science du gouvernement, first volume 
published. Various references and allusions, especially 
vols. II, IV, VIII. 

1751 Encyclopédie first volume published. Volumes referring or 
alluding to Locke are vols. 1, IV, IX, X, XI, XVI. 

1753 Mercure de France. Mention of Du G. C. 

1754 New edition of Mazel’s translation. 

1754 Rousseau, Discours de l'inégalité. Mentions of Locke. 

1755 New edition of Mazel’s translation. 

1755 Rousseau, Economie politique. Allusion to Locke. 

1756 Claustre, Table générale des matiéres contenues dans le 
Journal des savants. Mention of Du G. C. 

1758 Vattel, Le Droit des gens. Possible influence of Locke. 

1761 Savérien, Histoire des philosophes modernes. Brief mention of 
Du G. C. 

1761 La Caze, Mélanges de physique et de morale. Review of 
Locke on government. 

1762 Rousseau, Contrat social. Probable influence of Locke. 

1764 Rousseau, Lettres écrites de la montagne. Mention of Locke. 

1767 Linguet, Théorie des lois civiles. Analysis of Locke on 
parental authority. 

Distribution appears to be more concentrated after 1749, per- 
haps indicating greater penetration in francophone milieux of the 
Second Treatise as a result of the new editions of Mazel’s trans- 
lation appearing in 1749, 1754 and 1755. 


2. The degree of cognizance 


The following groupings indicate general types of cognizance 
of Locke in our period. 

a. Mentions. Mentions in journals, 1690, 1691 (two), 1705, 
1756. Letter, 1693. In the Encyclopédie in the articles ‘Philosophie 
de Locke’, ‘Démocratie’, ‘Nœud d’une question’, ‘Tyrannie’. 
Moréri, Bayle, Réal, Félice, Mably, Formey, Savérien, Rousseau. 
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b. Refutations and (or) analyses. Linguet. 

c. Synopses. In journal, 1705 (very brief), Félice, La Caze (of 
the first four chapters). 

d. Influence. Montesquieu, Rousseau, Vattel (possibly), En- 
cyclopédie article ‘Autorité politique’ (possibly). 

e. Quotations and footnote comments. Encyclopedie article ‘De- 
fense de soi-méme’. Barbeyrac, Real, Holbach, Felice, Rousseau. 

f. Catalogue raisonné de la librairie d’Etienne de Bordeaux, 
(Amsterdam 1754-1755), ii.229 notes the Du gouvernement civil, 
and continues: “Le mérite de cet ouvrage, et en général de tous 
ceux de l’illustre Locke, est connu. Les premiers fondements de la 
société y sont découverts avec beaucoup de netteté, et prouvés 
d’une manière très solide’. 

g. The current catalogue of the Bibliothèque de la ville de 
Bordeaux indicates the 1724 and 1749 editions of the Gouvernement 
civil. These were probably acquired by the Bibliothèque de 
P Academie de Bordeaux in the eighteenth century. 

h. Those who would appear to have been familiar with the 
Second treatise in the actual text: Mazel, Coste, Barbeyrac, Le 
Clerc, Félice, Montesquieu, Rousseau, La Caze, Vattel (perhaps), 
Jaucourt (perhaps), Holbach. A total of eleven writers out of 
about twenty-five whom we consider to have dealt with Locke. 


3. Eighteenth century comments on the availability and popularity of 
the Gouvernement civil. 


a. Editorial note to an edition published in the third year of the 
French Republic: ‘La nouvelle édition des Œuvres de Locke est 
désirée depuis longtemps. Il n’en existe une uniforme, belle et 
complète de toutes ses œuvres. Le gouvernement despotique 
avait empêché qu’on ne connût beaucoup son Traité du gouverne- 
ment civil’. 

b. Bayle. ‘C’est l'Evangile du jour à présent parmi les Prot- 
estants’. 

281 


STUDIES ON VOLTAIRE 


c. Linguet. ‘Je n’entends pas l'anglais. J'ignore s’il y a une tra- 
duction française du traité de Locke sur le gouvernement civil. 
Ainsi, je n’ai pas pu le lire lui-même, ni savoir si les idées qu’on 
lui prête sont bien réellement les siennes. Mals Jean Barbeyrac, 
dans une note de son commentaire sur Pufendorf, donne l'extrait 
d’un chapitre contenu dans l’ouvrage de l’écrivain anglais’. 

d. Mercure de France, 1753. Books newly arrived ‘chez Briasson, 
libraire, rue Saint Jacques: ‘Gouvernement civil, traduit de l’anglais 
de Locke, in 12, 1749’. 


6. Some general conclusions 


Wherever Locke’s name appears in our period, it is mentioned 
as if the English writer’s reputation were extremely widespread. 
Evidence of the diffusion of the Essai philosophique concernant 
Ventendement humain in francophone circles appears, above all, to 
have made Locke’s name familiar to most of the writers of whom 
we have treated. It is for this reason, no doubt, that, like Hobbes, 
he is generally known by his surname alone, the Christian name 
being unnecessary to signal a writer of established repute. It is 
natural therefore, that when the Locke of the Second treatise is 
referred to, his surname alone should suffice to indicate his ident- 
ity. This however cannot be said to indicate the widespread 
diffusion in French-speaking milieux of the Second treatise itself. A 
few relevant contrasts between cognizance of the Gouvernement 
civil and other works by Locke will demonstrate this important 
fact. 

a. Claustre, Table générale des matiéres contenues dans le Journal 
des savants, vi.416-418. Claustre’s work tabulates articles on 
various subjects and writers appearing in the Journal des savants. 
In the section on Locke are noted five analyses or reviews of 
Locke’s Essai philosophique concernant l’entendement humain, four 
of the Education des enfants, two of the Œuvres posthumes, one of 
the Christianisme ratsonnable, but there are only brief mentions, 
en passant, of the Traités sur le gouvernement, as Claustre calls 
the two treatises. 
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b. Félice, Code de l'humanité, viii.494-496. The section on 
Locke contains abrégés of four of his works: i. Du gouvernement 
civil. ii. Trois lettres de la tolérance. iii. Considérations de conséquence 
sur la diminution de l'intérêt de largent et l'augmentation du prix de 
la monnaie. iv. De l'éducation des enfants. It is perhaps noteworthy 
that the longest of these four abrégés is that devoted to the Gou- 
vernement civil, but it should also be observed that Locke’s best 
known work is absent from this list, so that the relative signifi- 
cance of titles mentioned here should not be considered very in- 
dicative of dissemination of Locke’s works generally. 

c. Voltaire makes frequent references to Locke’s Essai in his 
works, but never to the Second treatise. 

d. Savérien, Histoire des philosophes modernes, i. The section on 
Locke is forty-two pages long yet the only mention of the 
Gouvernement civil is: ‘Tl [Locke] mit au jour cette même année un 
Traité sur le gouvernement civil, sous le titre De imperio civili, dans 
lequel il combat le despotisme absolu’. 

Compare Brucker, from which this would seem to derive: 
‘Prodiit quoque eodem anno liber De Imperio civili qui Gallica 
quoque veste comparuit, in quo despotismo absoluto nervos in- 
cidere studuit’. 

Savérien repeats Brucker’s misnomer in ‘despotisme absolu’, 
and even, apparently, goes so far as to assume that Locke’s 
original was in Latin. The French compiler’s article presents 
synopses of Locke’s Lettre à m. Collins (two pages), Essai sur 
Ventendement humain (22 pages), Education des enfants. There is 
no synopsis of the Gouvernement civil. 

e. Bayle’s and Moréri’s encyclopaedia articles on Locke, for all 
their length, offer almost nothing on the Gouvernement civil. 


5. General 1 
Of the five editions of the Gouvernement civil which were 
published in our period, not one was made in France, if the osten- 
sible places of publication are authentic. It was not until 1783 that 
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an edition actually published in France appeared. There is evidence 
that official French censorship was hostile to the work throughout 
most of the eighteenth century. So long as the ancien régime 
remained powerful, all works of republican tendencies appear to 
have found publication within France difficult, and even diffusion 
within France when published elsewhere. The increase in the 
power of the Jansenists, and the corresponding decline of the 
Jesuit order, which was dissolved in 1764, led to some relaxation, 
it appears, in anti-republican controls, and it was at the instigation 
of the Jansenists that the 1755 edition of the Gouvernement civil 
was published in Amsterdam. 

Without knowing the number of copies published in each of 
the five editions, it is difficult to know how extensive diffusion of 
the work could have been, especially in France, where penetration 
must have been difficult. Bayle notes the popularity of the work 
amongst Protestants, in a letter written to Minutoli in 1693, but 
this reference must be assumed to refer to the work’s reception in 
Protestant countries only. 

The distribution of the five publication dates themselves is 
interesting. There are long gaps between the first, second and 
third editions, but only short intervals between the third, fourth 
and fifth. This can be seen to correspond with the increase in 
cognizance which we have observed after about 1749, the date of 
the third edition. However this fact should be treated with reserve, 
for there is still a great paucity of information on the Second 
treatise right up until the end of our period. There is merely an 
increase from what was extremely limited awareness at all before 
1749. 

On the other hand, more writers referring to Locke appear to 
have read some or all of the Second treatise, than is the case with 
Hobbes and his political works—11 out of 29 for Locke, com- 
pared with nine out of 36 for Hobbes. Of the remaining 18 and 27 
in each group respectively, some may well have been textually 
acquainted with Hobbes or Locke, but the fact is difficult to 
ascertain from the available data. 
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6. General 11. 


There is much plagiarism in reviews etc. mentioning Locke. 
Compilers like Réal and Félice are typical examples, although 
there is evidence to show that Félice also read Locke for himself. 

Many of the writers attacking some of the problems with which 
Locke’s Second treatise is concerned give to the unwary reader the 
impression that influence of Locke is to be found, when in fact 
there is only similarity of content, and the real source of influence 
is to be found elsewhere. The number of times reference has been 
made to Pufendorf in this thesis should indicate how extensive 
was the German philosopher’s influence in the fields with which 
we have dealt. Locke himself was influenced to some extent by 
Pufendorf’s thinking and the common field of their ideas does 
occasionally create difficulties in determining sources. However 
few writers using Locke appear to have done so without acknowl- 
edgement, whereas Pufendorf’s doctrine is frequently taken up 
and rehandled without any indication of the source. 

Locke’s influence in our period appears to have been minor, 
and if we take influence in its literal sense, separating it from pure 
cognizance, then there is even less evidence of any influence by 
Locke’s Second treatise. Where it exists, it may be noticeable 
from verbal similarity, or from aspects of Locke’s work peculiar 
or almost peculiar to Locke alone, for example, the notion of 
government on a trustee-commission basis, and the idea that a 
government as well as a people may rebel against authority. These 
ideas are not to be found in Continental jurisconsults, but in 
tracing their relation to Locke, it must be remembered that they 
are common to Sidney, also translated into French, and to the 
propagandist predecessors of the Whig polemical writers. Where 
there is no source acknowledgement therefore, it is only where 
there are close verbal parallels that any definitive source attri- 
butions to Locke can be made in the francophone writers we have 
examined. Lack of such information can only lead us to suppose, 
in the case of Vattel, for example, that Locke’s influence is present. 
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It could possibly have been the influence of Sidney, or Sidney and 
Locke, and even other English writers of republican leanings. 

In general, cognizance and influence of Locke in francophone 
milieux in our period appears to have been limited, a fact which has 
occasionally been obscured for some, through failure to identify 
significant elements in a common topos of subject matter. 
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